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This Issue 


Continuing the presentation of a combination of matters practical 
and academic, commenced in the January issue, this issue of the 1955 
Wisconsin Law Review presents five leading articles dealing with 
matters of state and national interest. 

As the lead-off article we present the first part of a three part study 
of the Evolution of a City Law Office by Miss Emily P. Dodge, 
Assistant Professor of Law at the University of Wisconsin Law 
School. This first part of the study deals with the details of office 
organization. Miss Dodge’s extensive research into the affairs of a 
typical large office has turned up a vast amount of intriguing details 
and developments which are presented in such a way as to be of great 
practical interest to all firm members, associates, and others inter- 
ested in the practice of law in larger communities. 

The use of the full supply contract in conducting the commerce 
of the nation and the state is continually expanding. In examining 
the impact of state and federal anti-trust laws on these contracts, 
Attorney Lester S. Clemons of the Milwaukee Bar discusses various 
contract provisions and related circumstances upon which courts have 
based findings that particular contracts were invalid. 

Concluding his study of the history of land transfer and recording 
statutes in Wisconsin, W. Scott Van Alstyne, Jr. examines that part of 
the growth of the recording system which took place outside the frame- 
work of the statutes. 

Richard R. Teschner and Dale L. Sorden of the Milwaukee Bar 
proffer a review of cases dealing with a topic which is an ever present 
consideration in the work of Wisconsin lawyers, Wisconsin Income 
Tax Law. While perhaps a bit late for use in preparing 1954 returns, 
this article should prove valuable in practice throughout the year. 

The final article of this issue, by Professor David Fellman of the 
University of Wisconsin faculty, is a scholarly and most complete 
survey of the right to counsel in criminal cases as it has been devel- 
oped by the courts and legislatures of the various states. Besides 
its current interest, the article should prove a valuable research tool. 














Evolution of a City Law Office 


PART I. OFFICE ORGANIZATION 
Emity P. DopGr* 


Much has been done in, but little written about, the practice of law 
in the Middle West, as viewed in retrospect. Few firms in the Middle 
West can look back to a continuity of personnel carrying over sixty 
years or more. Few have attained that maturity which appears to 
justify historical study. Of the few which do emerge, one was chosen 
with a view of trying to determine, from the records available, the 
growth of its office organization, the subject-matter and continuity 
of its flow of business, and the development of lawyer skills to meet the 
changing demands of that business. These three areas of examination 
will be discussed in separate articles. 

There is little of record to tell of the practices and procedures which 
governed the operations of our firm through its 19th century years. 
This is not surprising. For over two generations it was not a large 
office, and in a small, close-knit firm, office organization would be so 
much taken for granted, and so much built up of what was common 
sense and obvious that there would be no need to record it. 

However, it is a fair inference that, in any case, there was no elabo- 
ration of office organization or procedures. Two factors tend to 
support this. First, the record of the numbers of persons involved in 
the office at different points of its story: 

Number of 


Year Partners Associates Secretaries Other 
1901 3 2 4 1-2 
1915 4 5 6-7 6 
1927 6 6-8 11-12 3-4 
1953 12 22 28 147 


tSee chart, facing page. 

Second, the implications of the shifts in the character of the firm’s 
practice over the years. This will be discussed more at length in 
connection with the discussion of the firm’s flow of business. Suffice 
it to say that there has been a tremendous growth in range and in- 
herent complexity of this business over the hundred-year span, 1850- 


1950. 


* Assistant Professor of Law, University of Wisconsin. 
The author wishes to acknowledge that this study was made under the direction 

of Professor Willard Hurst of the Wisconsin Law School, in furtherance of his 

research in the field of legal history. 

Two additional parts of this study will appear in future numbers of the Review. 
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A few men, handling a relatively limited range of matters, would 
not feel the need of an elaborate office organization. Nineteenth 
century leading offices in eastern metropolitan centers were simple in 
structure.' An office in a small, if growing, inland town would not have 
call to practice more formality. 

So far as the record shows, it was the 20th century firm which grew 
to a self-conscious concern with problems of organization and pro- 
cedures. Even then, close attention to the matter waited upon the 
1940s. As late as the 1920s office reminiscence is of an exacting and 
precise senior partner taking his time to make a daily round of all 
junior personnel, to make firsthand inquiry as to the business of each 
for the day, and to allocate and apportion work-load on the spot. 

Office management is a subject which one might expect would not 
be of primary interest to a busy law office, which would be most 
likely to regard it as an annoying necessity, thrust into the front of 
attention from time to time with the pressure of growing and more 
complicated business. The evidence seems clear that this was true in 
our present history. A telling point is the emergence of office structure 
in no great logical order; ‘‘first things’’—for example, the definition 
of policies to ensure orderly selection and succession of firm mem- 
bership—did not necessarily come first in time of handling. Retro- 
spect shows the development of four main themes: (1) the ration- 
alization of the supporting services and procedures of the office, 
(2) recognition of specialization of field among lawyers in the office, 
(3) better definition of lines of authority and responsibility for the 
fulfillment of service to the client, (4) provision for the institutional 
continuity of the firm, notably regarding (a) selection and succession 
of partners, and (b) centralization of firm policy-making. 


SuPPORTING ORGANIZATION 
Non-Lawyer Personnel 


About the time the firm began its life, many a busy lawyer was, 
like Abraham Lincoln, able to keep his office in his stove-pipe hat. 
But over one hundred years later in the firm’s life, the co-operative, 
closely interlocking work of many people went into rendering lawyer’s 
service to a client. 

Consider some of the simpler aspects of the handling of a new 
matter brought by a new client, in 1953. A receptionist gave him his 
first greeting. Directed to the office of some appropriate lawyer in the 
firm, the new client presented there the first outline of a problem 





1 See Hurst, Tae GrowTH oF AMERICAN Law: THe Law Makers 306 (1950). 
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which would thenceforth, at the minimum, involve activity by half 
a dozen other people. The secretary to the lawyer consulted obtained 
basic data from which she asked the file clerk to prepare a new file 
for the matter. Once the prepared file was returned to her, she took 
charge of its maintenance until the time came to place it in the in- 
active files of the office. In addition, of course, the secretary attached 
to the lawyer in charge of the matter transcribed all letters and other 
documents drawn by him. If the problem presented complexities, 
the lawyer in charge might call on the assistance of one or more 
lawyers in the office to help prepare for a critical conference, or draft 
papers, or aid in the groundwork for trial. The lawyer in charge kept 
in his day book a record of time spent on the matter (translated into 
dollar charges), and periodically a bookkeeper in the accounting de- 
partment transferred this information to ledgers. Negotiations, the 
transmission of papers, the study of legal authorities all called for 
the services of the office telephone operators, messengers, and li- 
brarian. At an appropriate time, or at appropriate intervals, under 
the oversight of the lawyer in charge, the billing clerk sent to the 
client statements for service charges and disbursements. When the 
matter was concluded, the lawyer in charge, or his secretary, removed 
from the file such valuable documents as were to be given or returned 
to the client, or perhaps retained some of them for safekeeping in the 
firm vault or in its box at the bank; after this, the file went to the 
file clerk, to be assigned a ‘‘morgue’’ number, and to be filed accord- 
ingly in the inactive files. 

The smooth functioning of the many-sided office of 1953 involved 
a network of procedures and policies built up step by step, chiefly 
in the 20th century years, and probably in the main after 1920. 
Ideally one should see the whole pattern at once; practically we must 
break it down into its principal components. For a long time the 
law-trained personnel of the firm were few, and during about half 
of the firm’s life consisted solely of men in partnership. It is the 
growth in the number and specialization of the non-legal staff which 
makes the striking, early history of firm organization. Thus we begin 
with an appraisal of the development of the organization supporting 
the work of the lawyers. 


Selection and tenure 


Until about 1914 each partner hired his own secretary. As to the 
rest of the office personnel, there was always one partner who assumed 
predominant responsibility. Sometime after 1914, the system of each 
partner hiring his own secretary was abandoned, and one of the 
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younger partners was named office manager. Various management 
duties were assigned to him: hiring office personnel, handling vacation 
schedules, raises in salary, firm mail. These duties were handed on 
through successive generations of new partners until 1937, when the 
office manager appointed his secretary as head stenographer. This was 
a natural outgrowth of her earlier assistance to him in these matters. 
In this capacity she relieved him of his immediate management 
duties, but he retained the final responsibility for hiring office per- 
sonnel (culled by the head stenographer) and approving the vacation 
schedule. 

The job was further specialized in 1953 when the firm employed 
a lawyer whose primary duty was that of office management. As his 
duties included the hiring of office employees, there was no need to 
continue the position of head stenographer. This step was taken to 
relieve growing pains. It was felt that management duties absorbed 
too much of the time of the partner appointed to deal with them. 


Pay 

In the days when each partner hired his own secretary, he pre- 
sumably determined what her pay should be. Obviously such a 
system would not assure a balanced relationship between the various 
secretaries’ salaries. Hence, following the introduction of the office 
manager, salaries of office employees were determined at the annual 
Christmas meeting of the partners. 

Not until 1945 was any formal provision made for retirement in- 
come for office employees. About this time both lawyer and non- 
lawyer personnel were given the option to elect to participate in the 
Blue Cross group hospital insurance plan and the Blue Shield Surgical 
Care Plan. (Office employees made their election after they had been 
with the firm for six months.) The firm paid the individual premium 
on the Blue Cross Plan; for family coverage and coverage of any kind 
under the surgical care plan, the employee carried the cost. 


Supervision and specialization 

From early days there was always one partner, sometimes two, 
who took charge of the office detail. When the partner who was office 
manager died in the thirties, responsibility for firm finances and the 
library was divorced from the office responsibility and delegated to 
another partner. Both office and finance managers engaged the as- 
sistance of young lawyer associates. Here, as elsewhere, duties tended 


toward specialization. 
The gradual segregation of the receptionist’s, telephone operator’s, 
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librarian’s and messengers’ duties into separate compartments clearly 
reflected the need for such specialization, to promote efficiency in a 
growing organization. This separation of functions also showed the 
growing need for rapid communication from lawyer to client, client 
to lawyer, and lawyer to lawyer within the office. 

The following chart indicates the direction which this office special- 
ization took: 


Year 1900 Year 1920 

1 telephone operator- 1 telephone operator- 
receptionist receptionist 

1 messenger-file clerk 1 messenger 

4 secretaries 1 file clerk (who made up new 

1 bookkeeper? ; files, shared in receptionist 


and telephone switchboard 
duties, and later had charge 
of the library) 

8-10 secretaries (who took 
charge of files for own law- 
yers) 

2 bookkeepers 


Year 1941 (when switchboard Year 1953 
moved out of reception room 2 telephone operators 


into separate room of its own) 1 receptionist 
1 telephone operator 1 librarian 
1 receptionist-librarian 4 messengers 
2-3 messengers 1 file clerk 
1 file clerk (occasional recep- 28 secretaries 


tionist, no library duties) 4 bookkeepers 
15-20 secretaries (estimated) 
2-3 bookkeepers 


With the exception of frequent advances in the type of telephone 
switchboard used, the introduction of specialized office equipment did 


2 The accounting department came into being at least as early as 1900, and 
from the beginning a system of charges and charge slips was put into effect which 
maintained its fundamental form through 1953. Each day the lawyer entered in 
his day book his charges for services to clients on that day. In those early years 
when there were two bookkeepers, a man and a woman, the woman bookkeeper 
came around to each lawyer every morning, and he dictated the charges to her. 
Later each secretary handled these herself, making up charge slips which were 
routed to the partner who was the finance manager, for weekly checking. The 
charge slips were then sent to the accounting department where they were entered 
on a ledger sheet and were filed away in chronological, not alphabetical, order. 
One’s first impression might be skeptical of this method of filing the charge slips, 
but it formed the foundation of the periodic billing done by the firm. 

From as far back as can be remembered clients were billed monthly for dis- 
bursements (such as tolls, recording fees, shipping charges). They were also 
billed monthly for services until 1934, when the im switched to quarterly billing 
for services. Thereafter quarterly billing lists were drawn up by the finance 
manager or, more recently, under his supervision, by the head bookkeeper from 
the ledger sheets, and dispatched to each lawyer. 
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not keep pace with specialization of personnel. The firm used a letter 
press for carbon copies of its letters until World War II. A mimeo- 
graph machine established residence in 1930, but dictaphone machines 
never found favor with the secretaries. One, only, was purchased 
after World War II for the use, chiefly, of one of the firm’s trial law- 
yers. 

The firm had several bookkeepers for many years before it acquired 
a full time librarian. The need for this new specialist was created by 
the development of loose-leaf services. And busy lawyers doing re- 
search found help desirable to locate books and pamphlets in an 
increasingly complicated library. The library had grown over the 
years. It gained at least two thousand volumes between 1951 and 
1953, bringing it up to over 12,000 volumes. It became impossible to 
house all of the library in one place: certain sets were located in 
individual lawyers’ offices, and some were shelved along the corridor 
wall adjacent to the secretaries’ desks. The problem of housing its 
books was one more objective measure of the firm’s marked growth 
at mid 20th century. 


General morale 


Over the years office morale seemed high. But the larger, modern 
firm recognized that it might face new problems compared with days 
when the firm was a small, closely knit, and highly personalized 
organization. Indoctrination of all personnel in firm tradition and 
philosophy was somewhat hampered, it was thought, as the last years 
brought much more rapid turnover of help. Too, there were regrets 
on the part of some office personnel when the position of head stenog- 
rapher was created. Some regretted that they could no longer (or 
felt that they could no longer) take office problems direct to the office 
manager. Placing these supervisory responsibilities back in the hands 
of a lawyer-manager in 1953 was considered to be in the interests of 
high morale. 

Discharge of office personnel was usually for inefficiency. But in 
the 1930s and after, the firm adopted the policy of not retaining wives 
of attorneys practicing in other law offices, in order to insure absolute 
secrecy in firm affairs. 

As a general office rule, when a lawyer went on vacation, his 
secretary remained in the office to help others as the need arose. 
Cooperation in this and other respects was expected. 

An indication of high morale was the length of time over which 
many employees stayed with the firm: two were with it for over 
thirty years, six from twenty to thirty years, and four from ten to 
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twenty years. In addition, these women were given considerable 
responsibility in connection with their positions either as secretaries 
to the partners or as head bookkeeper. The head bookkeeper, among 
her many other duties, acted as assistant secretary to the partner- 
secretary of certain charitable organizations which the firm served. 
In this capacity she recorded the minutes of directors’ meetings, 
issued proxy statements, supervised the filing of tax returns for the 
organization and attended to other significant administrative matters. 


Lawyer Associates 
Selection and tenure 


At the outset of firm history there were no associates. In the middle 
of the 19th century two men met and formed a partnership. During 
the next thirty-eight years the firm took in only three additional part- 
ners. These three entered as partners, with no trial run period. One 
proved a bad risk and stayed only a few months. The second was the 
son of an original partner. Beginning in 1880, with two exceptions, 
every man who later became a partner first served a probationary 
period as an associate varying anywhere from four to eighteen years. 
In 1880 and 1881 the third of these three incoming partners introduced 
his two sons to the firm. So far as the record shows, these three sons 
of partners were the only partners out of a total of twenty-five over 
a century span, who were in any way related to any of the other 
partners. As of 1953, however, one of the associates was the grandson 
of the partner who first became associated with the firm in 1881. 

The firm took pride that blood relationship never interfered with 
quality in lawyer personnel: the relatives have had to measure up to 
the high standard set. It was obvious, too, that the firm was not 
able to, nor did it particularly seek to fill its ranks from among the 
members of the partners’ families. There was no marrying into the 
firm. 

Prior to about 1946 the firm suffered a substantial percentage of 
loss of able young associates. With few exceptions, after it began to 
employ young lawyers, the firm made a practice of hiring men fresh 
out of law school. This permitted the firm to indoctrinate and train 
its associates and future partners in the way that it saw best, without 
the necessity of breaking down work habits or concepts which might 
be out of harmony with firm tradition and policy. The partners 
believed that this policy also enlisted the young lawyer’s loyalty 
directly upon graduation, before he had formed any other profes- 
sional affiliations. During the twenty-five years ending in 1953 only 
two exceptions were made to this rule. In 1943 two experienced men 
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were taken in, in order to help fill an age gap then existing among 
the partners. They were not taken in as partners, however, until 
after they had been associated with the firm for four years. 

In 1946, in order to bring in more new men, the firm established 
contact with placement officers of leading law schools. Each fall there- 
after two partners together visited these law schools and held pre- 
arranged interviews with interested senior law students.* 

At about the same time that this new program for stronger contact 
with the law schools was established, and as a part of the new hiring 
policy, the partners decided to retain a firm of consulting psycholo- 
gists. The firm asked its law school prospects to consult its psycholo- 
gist, making clear that he was used in all hiring instances. Applicants 
readily accepted this procedure.‘ 

After only seven years, it was difficult to reach an absolutely ac- 
curate appraisal of the merits of this new system of employing as- 
sociates. Nonetheless, the results up through 1953 appeared to be 
very good. Over the course of the first few years after hiring, the firm 
had formerly lost two out of three lawyers it employed. Of those 
employed under the new system there were few resignations, except 
for those who went into teaching. On every marginal case, where the 
evaluation indicated some deficiency or overbalancing of one factor 
as against some others, the psychologist was extraordinarily accurate. 
The firm found that most marginal personnel hired against the advice 
of their counsellor subsequently made other affiliations. 

Even at its high point of growth, the firm was small enough to be 
able to handle many personnel problems informally. For example, 
it avoided formal dismissal of an occasional unsatisfactory associate. 
If he showed bad judgment or failed to carry his weight with the firm’s 
clients, an associate was not advanced to partnership. The conclusion 
for him was likely reached in a discussion among all of the partners 
at their annual meeting in December; it was typically much influenced 
by the opinion of the ‘‘team captain’’ or partner under whose super- 
vision the associate worked. 

With the employment of the best available law graduates and the 
development of closer law school contact, came the belief that the 





3A data sheet on each of these students was filled out, and a preliminary 
selection was made of students who would be considered further by the firm. 
These were asked to come during Christmas vacation, if possible, in order to see 
the. city and meet the partners. 

‘The psychologist administered intelligence tests and other tests, with an 
attempt to determine a prospect’s future as a lawyer, and how, with his particular 
personality and intellectual gifts, he would fit into this law firm. As the psycholo- 
gist had bendy interviewed each of the partners, too (without making an evalua- 
tion), he had both sides of the picture. 
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firm should give its associates as much responsibility as they could 
safely carry, and should extend them rapid promotion. Early re- 
sponsibility in handling clients’ affairs also included the policy of put- 
ting the associate into direct contact with the client. In the long run, 
therefore, it was the client, and not the partners, who determined the 
future of a lawyer with the firm. If clients were not satisfied with his 
efforts, an associate lawyer gradually ran out of clients and no amount 
of effort by the firm could alter these facts. 

The number of associates grew over the years, and particularly 
during the post World War II period with the tremendous increase 
in firm business. Though their number depended largely on the de- 
mands of business, as of 1953 no policy had been adopted as to what 
the proper ratio of associates to partners should be. 


Pay 

The relatively high loss of associates up to 1946 indicates that the 
firm was probably not paying its associates substantially more than 
the going rate in other law firms. Prior to the 1940s, this rate was 
generally low for fledgling lawyers, who were viewed much as medical 
internes. However, after 1945, in the firm’s intensified campaign for 
good legal talent, one of the main objectives was to obtain men whom 
the firm would keep permanently. Thus the firm began to employ 
men with a generous starting salary or drawing account. The drawing 
account represented an adequate living income, intended to permit 
the newcomer to give his full devotion to his professional career, as 
free as possible of financial worry. At the starting point, the drawing 
account was uniform among associates. Merit increases were dis- 
cussed and decided upon at the annual meeting of the partners. 


Supervision: formal structure 


Until recent years, when a young lawyer became associated with 
the firm he became one of a pool called upon whenever a partner 
needed help. Unwittingly, senior partners sometimes got the right of 
way over younger partners in the use of the associates’ services. Be- 
cause of their training and experience, certain associates were called 
upon more often than others, so that a great deal of pressure was 
brought to bear on them. Consequently, soon after World War II, a 
team system developed in which the associates were assigned to 
specified partners. After a conference of the senior partners, one of 
them assigned the associates. Their assignment depended much on 
the interests which they had pursued in training, and what they 
wanted to continue to pursue. Occasionally a partner asked for a 
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given associate. The problem of replenishing short-handed teams was 
also considered. Of the four senior partners, two (less active in 1953 
than in former years) were assigned no specific team, with the under- 
standing that they would give work directly to any associate or bor- 
row freely from any team. Three or four assistants were assigned to 
the other two senior partners, but no specific teams were assigned, 
as it was understood that these senior partners would work with any 
team (though probably with some more than others). Certain of the 
assistants of these two senior partners were then shared with specified 
team captains, so as virtually to form a combined team; certain 
associates were shared by two team captains. Each of the remaining 
partners had a specified team. 

One of the recognized virtues of the team plan proved to be its 
flexibility. Men might be borrowed from team to team, to meet 
business needs. In fact, however, a man was borrowed only when 
necessary in the interest of efficiency or competence in the particular 
field. In substantially all cases a team handled all of the work of a 
group of clients and thus developed a broad background in the 
practice of law, necessitating only occasional assistance from experts 
on another team. 

Another advantage of the team system was the avoidance, for the 
most part, of the overloading of the associates. Overtime became 
primarily a personal matter. 

With the increased influx of young lawyers after the war came the 
need for some sort of orientation in office and firm procedure. This 
guide was first furnished in 1948 by an Attorneys’ Manual. This was 
revised on the average of every other year. It gave information about 
office organization and procedures, client relationships in general and 
policy and procedures concerning letters and opinions, wills, in- 
corporation, charges, and safekeeping procedures. After about 1946, 
all the lawyers in the firm began to meet once a month for lunch during 
the winter. This was primarily a social gathering, with no set pro- 
gram. However, matters of general office administration might be 
brought up at that time. 


Role of Physical Plant in Communication 


One of the most significant aspects of the marked postwar growth 
in firm business and personnel was the increasing demand made 
upon the communication system. Mention has been made of this 
earlier in connection with office procedures. The purchase of each new 
piece of office equipment underlined the emerging communication 
problem. The mimeograph machine turned out the Attorneys’ and 
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Secretaries’ Manuals, periodic information letters mailed to clients, 
various statements issued by the accounting department and sent 
around at intervals to the partners, and a growing number of office 
forms. The telephone system handled an expanded volume of calis 
with a dial installation, through a two-position switchboard. Tele- 
phone communication was also improved by the introduction of inter- 
office connections, so that the senior partners could talk directly to 
one another and to their secretaries. 

Forms such as the daily Schedule of New Matters Reported and 
the library routing slip, were developed after the war to facilitate 
communication.® The library came to be regarded not primarily as a 
fixed investment, but rather as a flexible tool with parts constantly 
renewed or replaced. It was a reflection of this, that in the firm’s 
fourth generation all books were expensed, as provided in partner- 
ship agreements after 1904; it was demonstrated to the federal tax 
authorities that this method reached about the same result as going 
back to 1911 and 1913 and figuring depreciation from that time. 

Communications were departmentalized and thus specialized. 
There was no longer the overlapping of duties which once existed. As 
of 1953 the messenger did no filing, but confined himself to running 
errands, sorting mail, and the like. The telephone operator no longer 
shared duties with the receptionist, and conversely, the receptionist 
no longer relieved at the switchboard. The librarian no longer acted 
as receptionist. These staff people as well as the bookkeepers were all 
relocated in separate rooms or offices. 


Firm Finance 

Charging and billing policy 

In the early days every partner charged as he saw fit, and billed 
clients in the amount and at the time that seemed best to him. 
Quarterly billing for services began about 1934. The firm departed 
in some respect from practices followed in contemporary large city 
law offices. Some firms apparently did not bill at periodic intervals, 
as this firm did. Some also made a practice of discussing all bills at 
firm meetings before sending them out.* This firm never adopted 
such a practice, although naturally there might be discussion among 
partners over a particularly difficult bill. However, team captains and 





5 The daily “Schedule of New Matters Reported Today” recorded the client’s 
name, the nature of the matter, the date received, and the initials of the lawyer 
assuming responsibility for each new case. The schedule circulated among all the 
partners, to keep them abreast of new business coming to the firm. The library 
routing slip listed the partners to whom new material was to be routed. 

® Smith, Law Office Organization, 26 A. B. A. J. 494, 496 (1940). 
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the finance manager (who checked over all charge slips) exercised 
supervision of billing prepared in the first instance by associates. 
The practice of the firm developed that the finance manager should 
fix a per diem for each lawyer, who then entered charges daily in his 
day book, in terms of dollars, not time spent.’ In 1949 an analysis 
was made of these per diems. Before this, presumably, they were fixed 
by the amount of the lawyer’s compensation, divided by the time 
spent. Two main categories of factors were taken into consideration 
in the 1949 analysis of the per diem for partners: 
(1) All costs of operating the partnership (including drawing ac- 
counts, overhead—rent, etc., and salaries of office employees) ;* 
(2) The efficiency average for the partners: during how much of a 
seven-hour day could a partner be productive? The analysis 
settled on the figure of about 60% 


After considering these factors (the lawyer’s drawing account, his 
secretary’s salary, his proportionate share of overhead as determined 
by his share of compensation and the productivity factor) a per diem 
was determined for each partner. 

Associate per diems were based on three elements: 


(1) The compensation of the associate and of his secretary. The 
analysis attributed no additional part of the firm overhead to each 
associate, however; this was on the theory that, in this respect, 
even with the absence of one or two of the associates the firm would 
continue to operate about as before; 

(2) Loss in value of the dollar (inflation and rapidly changing busi- 
ness and market conditions resulting in a vastly stepped-up rate 
of practicing law); 

(3) Additional amount necessary to meet the lessened productivity 
of the partners due to various factors. 


The per diem merely represented the rate at which work was done 
and put on the books. When the time for billing came, if the work was 
done for community service, it was written off. Such charges, it was 
considered, had already been absorbed in the partner’s per diem 
which was determined in part by his productivity factor. Other bills 
might be reduced from book charges or might be raised above them, 





7™Some contemporary firms charged on a time basis. Smith, supra note 6, 
at 494. 

8 Similar items were considered by other contemporary firms in determining 
each lawyer’s “quota,” i. e. the amount he must earn to pay his way (his salary 
or drawing account and his proportionate share of overhead as determined in 
relation to his drawing account by a mathematical ratio between the firm totals 
of these two types of costs). Smith, supra note 6, at 610-611. 
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depending upon various factors: the nature of the case, the amount 
involved, the ability of the client to pay, the increasing or diminishing 
importance of the matter to the client, the special character of serv- 
ices performed (e.g. results achieved, novelty of the case, etc.). 
Over the years a lawyer acquired a “‘feel’’ as to the reasonableness of 
fees. In estate matters the State Bar minimum fee schedule was 
followed, but an additional amount might be charged, in an unusual 
case, for extraordinary services performed. 

Charges were made against retainers just as in other cases. The 
firm used at least two kinds of retainers: 


(1) One where the client kept the firm’s representation, and all 
services were billed in addition to the retainer. (There were not 
many of these.) 

(2) The other type of retainer specifically provided in advance what 
services it would cover (usually all routine matters not involving 
litigation, extensive briefing, or absence from the office for more 
than a day.) 


The firm encouraged retainers if for no other reason than to persuade 
clients to call on it for legal advice in advance of getting into trouble. 

The charges made against retainers were added up annually and 
checked against the retainer. If the two were far out of line, some ad- 
justment was made with the client; many clients agreed to share any 
future deficiencies. If the retainer was too high, it was reduced, and 
this situation was discussed with the client, because the firm felt 
that an unused retainer was bad. Either the firm was not serving the 
client, or else the retainer had been used for a purpose other than 
service, perhaps as a means of the client’s avoiding suit by a person 
represented by this firm. Some clients were lost in this way, where a 
retainer was used merely for protection. In such a case the firm told 
the client that it did not want to have to reject business in the 
community on account of this retainer, which was not serving the pur- 
pose for which it was intended. It was explained to the client that the 
firm could not act as an insurer in these matters. 


Maintaining the firm as a going concern 


In addition to the above policies, certain other items may be con- 
considered in the light of their contribution toward keeping the firm 
operating as a going concern. 

The firm office was always centrally located in the city; it never 
moved more than about four blocks from its original site. In 1914, 
when the firm felt the need for more elbow room, one of its oldest 
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clients, a bank, urged it to take up offices in the bank’s new building, 
which had been recently completed. There the firm could be readily 
reached for advice on bank matters. The firm moved into the building 
in 1914, and was still there at the close of 1953. 

Many partners sit on boards of directors. All directors’ fees have 
customarily been turned into the partnership and then been with- 
drawn (as an unsegregated part of legal earnings) by the partners 
earning them, being reported as self-employment income under the 
Social Security law. 

Sometime during World War II the firm started a working capital 
fund.*® Until then such items were handled from month to month, 
and the partners’ drawing accounts were held up for a few days (a 
month at the most), if there were insufficient funds to cover. With 
the change-over to a working capital fund, the amount which a 
partner invested in it was made proportionate to his preceding year’s 
compensation. In 1951 the fund was doubled in amount. 


DEVELOPMENT OF SPECIALIZATION 
Of the Firm 


From the beginning it was the policy of the firm not to handle 
patent, criminal or divorce matters. These were specialties which 
the firm forewent from choice, and which did not particularly fit in 
with its growing corporate practice. That the firm might handle a 
divorce case or other personal matters for a client of long standing 
did not materially affect the general policy. 

Specialties were to a considerable extent molded by the firm’s long 
association with many of the city’s outstanding companies. The firm 
represented one of the city’s large banks from the day of the bank’s 
inception, in the year following the formation of the original firm 
partnership. It was one of the organizers of a local light and fuel 
utility in 1855, and served the company ever after that time. It 
represented the local transit company and the telephone company 
from their earliest years. Along with this corporate practice came the 
attendant tax and labor problems of the 20th century. The associa- 
tion with such corporations probably led to the firm’s undertaking 
to represent self-insurers under the state Workmen’s Compensation 
law, as well as life insurance companies. Following World War II, 
the firm went into a new type of work: automobile negligence cases 
—in which it represented certain insurance companies. 

The subjects covered by mimeographed informational letters sent 


* Smith, supra note 6, at 648, recommends this to law firms for a standard 
procedure. 
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out by the firm to clients from time to time reflected the new special- 
ties. During World War II several letters regarded emergency wage 
and hour and price controls; later letters concerned personal property 
taxes, the 1951 corporation law, and the Taft-Hartley Act. 

The firm’s specialization was further revealed in the types of 

non-legal experts on whom it called from time to time: 

(1) Security and property valuation experts: The firm worked 
especially closely with bankers and security analysts from in- 
vestment houses in making estimates of the value of securities, 
particularly in connection with estates. 

(2) Construction experts: As trustee of an estate the firm might 
let contracts, obtain leases, and engage in all attendant business 
transactions. 

(3) Physicians were called in as expert witnesses in insurance 
cases when a loss had occurred. 

(4) Accountants were frequently called on, for example, to check 
the books of a business which a client contemplated buying, 
to be sure that the books accurately reflected the assets and 
liabilities; moreover, as members of boards of directors, the 
partners had close associations with the accountants and 
auditors employed by the company. 


Of the Lawyers Within the Firm 
As firm business grew, the partners developed those specialties 
necessary to carry it on. In 1901 or very soon after, besides the 
partners there were two other lawyers in the office: one in charge of 
collections and one in charge of the firm’s real estate business (ab- 
stracts primarily). The firm did not specialize much more until it 
moved to its new offices in 1914 and could build up its staff of as- 
sociates. The tax department developed a few years after the pas- 
sage of the state and federal income tax laws in 1911 and 1913, and 
with the enactment of state inheritance tax laws. The labor law 
department developed following federal legislation in this field in the 
1930s; in 1953 three lawyers were devoting a significant percentage 
of their time to this work. When corporations became prominent in 
community life and needed large sums of capital, they called for legal 
advice in connection with borrowing and the floating of securities, 
especially after the development of the State Public Service Com- 
mission and the S. E. C. 
Originally, every lawyer used to do trial work; by mid 20th century 
this was a specialty, too, calling for particular talents. In the later 
years certain partners did much more of this work than others. 
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Pouictes TO MAINTAIN STANDARDS OF PROFESSIONAL 
SERVICE TO CLIENTS 


Partners’ Roles 


The firm’s self-imposed limitations precluding its handling of 
patent, criminal and divorce matters probably redounded to the 
benefit of clients, in that the services it rendered could be held to a 
more nearly uniform standard, than if these other items had been 
added to its practice. The types of practice engaged in by the firm 
correlated with the primary needs of its clients, and it was not in the 
position of spreading itself too thin or of involving itself in work 
calling for unsound increases in overhead cost. 

One of the services most beneficial to clients was a mimeographed 
informational letter sent out to them from time to time by the finance 
manager, marked for the information of this firm’s clients only. This 
type of letter first came into use during World War II, when in the 
face of a constantly shifting mass of economic regulations it became 
necessary to inform the firm’s many corporate clients of drastic 
changes in the law. The letters were intended as warning lights. Unless 
a letter concerned a matter of general interest? it was mailed only 
to clients specially interested. 

Since the information letters were not periodic, but came to the 
client at irregular intervals, the firm believed they had more effect: 
the client knew a letter was important, and he read and used it. 
The firm was confident that the letters built up much client good will. 
Another informational service was performed in effect by the firm’s 





















10 The letters mailed out covered the following subjects: 

Federal Trademark Act of 1946; 

National Emergency Controls to 1/17/51 (wage and salary stabilization; 
price controls; priorities, allocations) ; 

Termination of war contracts; 

Renegotiation of Defense Plant Corporation contracts; 

Refunds of Wisconsin corporate income taxes in event of adjustment in 
income pursuant to renegotiation of war contracts; 

Chapter 419, Laws of 1945, re assessment of personal property; 

Bill 64S, 1951 session of the Wisconsin Legislature, re income tax law 
(inventories) ; 

Exclusive Supply Contracts: significance of U. S. Supreme Court decision 
in California Standard Oil Company case of 6/ 13/49; 

— to recover purchase price: consequences of delay in performance; 

Independent contractors as “employees” under social legislation; 

id of Labor-Management Relations Act of 1947 (Taft-Hartley 

ct); 

Wisconsin gift taxes on gifts to and by charitable foundations; 

Summary of “Fair Labor Standards Amendments of 1949”; 

Summary of Report to President of Fact-Finding Board for Basic Steel 
rece (issued 9/10/49); 

Applicability of new Social Security law to domestic servants (dated 

11/22/50). 
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readiness frequently to consult outside specialists. Appraisers and 
other experts obtained for a client by the firm were, however, paid 
directly by the client. In addition, if a conflict of interest arose in the 
office, there were other law offices in the city which this firm called 
upon to represent the client. In other instances, it would call in 
patent and copyright lawyers for a client. 

A business development of the 20th century was the desire of many 
companies to have a lawyer on their board of directors. With one 
exception, all of the partners of the 20th century years served as 
directors with many different companies. Some of these companies, 
but not all, were on a retainer basis with the firm. Nearly all were 
clients. The one partner who did not serve as a director refrained 
from doing so because he felt that entire independence from a client 
was necessary in order to exercise his best judgment on its behalf. 

Service as a director sometimes led to questions of possible con- 
flict of interests. Thus, because at one point the firm represented 
three companies in the same industry, it declined to accept a cor- 
porate directorship with one of them, to avoid the conflict of interest 
which might otherwise result. The daily Schedule of New Matter 
Reported helped members to avoid these conflicts. 

From time to time the firm acted as corporate organizer. It also 
frequently acted as the agent and office for foreign corporations; in 
such a case one of the partners was designated as agent. 

Traditionally, partners were active in community organizations. 
However, they usually avoided political office. At one time, when a 
partner was a village trustee, a village dispute over zoning questions 
affecting some clients of the’ office caused the firm some embarrass- 
ment. In particular, as the nature of the firm’s business emerged 
over the years, the partners felt that to act in an official capacity for 
a municipality might result in a conflicting interest, because the firm 
came to serve many utilities, which often opposed municipalities in 
regulation proceedings. 

Certain charging and billing policies of the firm had a direct bear- 
ing on its service standards. The charges made by the lawyers in 
their day books might or might not include office conferences with 
clients; usually the time spent in the office in conference with another 
partner or an associate was not charged to the client. As a general 
rule, associates’ charges were checked by their team captains. The 
emphasis of the firm upon the use of the retainer to render more 
effective service to the client, especially in a preventive way, also 
illustrated the close relation between billing policy and service 
policy. Periodic billing was of direct benefit to the firm, but it was a 
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practice which might also aid the client by keeping it abreast of its 
current liabilities on account of legal service rendered, and disburse- 
ments incurred on its behalf. This billing practice also served to show 
the client just what had been done on its behalf. 


Associates’ Roles 


There were always some clients who preferred to deal directly with 
a partner in the firm, rather than with an associate. In 1953, the 
firm queried lawyers in other cities on their policy regarding the 
proper ratio of partners to associates. In this connection some firms 
replied that they had had no problem with clients on this score, or 
else that the problem had been met by putting a partner within 
easy reach of the associate working on the case, so reassuring any 
doubtful client. 

When the team system was first developed in New York, there 
was criticism of it on the ground that it reduced an associate’s breadth 
of experience and limited his association to fewer partners than would 
be the case if he were in a pool. However, certain associates with 
this firm came to it with the idea of specializing from the beginning. 
Others requested service on various different teams and so broadened 
their experience. Occasionally a lawyer was switched from one team 
to another because he preferred work other than that to which he 
had been first assigned, or because he showed certain aptitudes that 
did not at first appear. 

The team system proved, in this firm’s judgment, to have the 
advantage of tending to reduce any feeling of competition; one 
lawyer was not selected out of a pool, over and above the others, for 
any given assignment. Each could devote his time and energies to 
the problems assigned, gradually becoming an expert in these matters. 

The key to the whole relationship of associates with the firm de- 
veloped around the evolving principle of allowing an associate early 
responsibility in the handling of a client’s business, and providing 
him rapid promotion as he responded to the challenge. These two 
policies were basic to the growth and vitality of the firm, and hence 
to good service. When a young lawyer was employed he was given 
responsibility in the handling of clients’ affairs as fast as he could 
assume it, and he dealt directly with the client. By the time he was 
thirty to thirty-five years old, he had had a wide experience both in 
problems of law and in the client relationship. As a result, the firm 
believed, a young lawyer became more competent in the matters he 
handled and the work was done more effectively than would be the 
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case if he had constantly to seek the advice of a partner and matters 
were then re-referred to him for disposition. 

Traditionally, the older partners made it a practice to develop 
the relationship of younger partners and associates with clients so 
that, as time passed, the younger partners took over completely. 
Experience showed that various partners had varying capacity to 
delegate responsibility. But all recognized the importance of delega- 
tion in the development of young lawyers, so that there was never 
conflict over the adoption of this as a major policy of firm operations. 
The seniors would not put the younger men into matters which were 
over their heads; on the other hand, the seniors expected their young 
men to learn by experience when they should consult an older lawyer. 

In turn, clients began to expect that young lawyers would do much 
of their work. This proved efficient, and promoted speed, which often 
was a factor of vital importance in quality of service. When a big 
job was to be done, all the lawyers necessary to accomplish it with 
dispatch were put to work on it with confident expectation that all 
could meet the responsibility. In correspondence between the client 
and the firm, the individual associate signed his letters, and respon- 
sibility was fixed on him. 

Incidental to the matter of who dealt directly with the client and 
assumed responsibility was the problem of gathering facts from 
clients on new matters. Though the firm did not develop forms for 
such fact gathering in the 1950s, some of the partners experimented 
with the drawing of check lists which ultimately, after circulation 
among other partners for suggestions, might be adopted for use in 
such matters as the purchase and sale of a business, real estate 
transactions, corporate organizations, drafting wills and estate plan- 
ning and the probate of estates. 


Special Responsibilities of Non-Legal Personnel 


Clients benefited to quite an extent when the office decided to 
assign secretaries to specific lawyers, rather than to operate under a 
pool system. Assignment had the obvious advantage of increased 
efficiency due both to availability for and familiarity with a given 
lawyer’s work; and in crises overloading was avoided by calling 
upon other secretaries who were temporarily free. Together with the 
policy against the employment of outside stenographic help, this 
reinforced the firm’s traditional insistence on secrecy about clients’ 
affairs. 

Under the guidance of the partner assuming responsibility for the 
library, the librarian had the important charge of seeing that the 
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many loose-leaf services were kept up to date, and that all books 
could be readily located and made immediately available to a lawyer 
when he called for them. The content of the library became special- 
ized, in step with the specialization of the firm’s practice. In the 
earlier years there were more textbooks, and a great many of them 
dealt with property questions. The 20th century library gave leading 
emphasis to many loose-leaf services, the majority of which concerned 
tax and labor law, and federal regulations in other areas. 

The head bookkeeper in the second quarter of the 20th century 
came to perform important functions outside of the usual line of 
duties. Partly because of her long association, as secretary, with one 
of the former senior partners, and experience in regard to his estate, 
this member of the staff came to do a good deal of administrative 
work in connection with other estates, and with intervivos and 
testamentary trusts, attending to the filing of annual accounts, tax 
returns and stock transfers. Under the guidance of one of the partners 
who was appointed secretary for various charitable organizations in 
the city, she sometimes acted as assistant secretary, attending direc- 
tors’ meetings, drafting the minutes, in some instances issuing the 
notices for annual meetings, collecting proxies, keeping the charity’s 
books and perhaps looking after its income tax returns. 

As head of the accounting department, another of the respon- 
sibilities of the head bookkeeper was the safekeeping of valuable 
documents. Careful records were kept of their whereabouts. 








CONTINUITY FOR THE FIRM 







Partners’ Policies 







The earliest partnership agreement preserved in the firm’s files 
was one executed in 1904. After 1904 a new agreement was entered 
into usually once every two or three years, sometimes oftener. The 
general form of the agreements remained fairly constant. They dealt 
primarily with the division of income among the partners, division 
of assets in case of the death of a partner or voluntary termination 
of the partnership, disposition of the library, and certain specific 
obligations of some or all of the partners. The agreement was usually 
for a definite term unless sooner terminated, amended or replaced. 
The later agreements put more emphasis on control and on the 
continuity of the firm, as will be seen. 

The firm’s early partnership agreements said little about manage- 
ment. An agreement of 1906 specified that at the end of its term the 
senior partner would make the determination as to the value of out- 
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standing accounts, a privilege which was quite consistently retained 
by surviving partners with respect to the accounting to be rendered 
to any deceased partner’s estate. The agreement of 1919 stated that 
the firm members should determine the salaries of other employees. 
Most of the early agreements also specifically provided that all of 
the younger partners should devote their full time and energies to the 
firm business, but excused the senior partner or partners from this 
mandate. The full time requirement was a clause commonly inserted 
ia the agreement welcoming a new member into the firm. 

The senior partners naturally decided basic firm policy. No further 
provisions on this score were made until the post-war era when, in 
1946 for the first time, an agreement created two classes of partners, 
general and special. The agreement defined a special partner as one 
with whom the then existing general partners had their own agree- 
ment. Associates first became special partners. A special partner 
should have all the rights, obligations and duties of a general partner 
except that (1) his compensation was specially stipulated; (2) his 
entry into or withdrawal from the firm, being by separate agreement, 
should not affect the relations of the general partners among them- 
selves nor with other special partners; (3) the general partners acting 
unanimously, to the exclusion of the special partners, but after con- 
sultation with them, might determine who should be special partners 
and the amount of their compensation, and might require the with- 
drawal from the firm of any special partner. In 1952 the clause with 
respect to the consultation with special partners was omitted, and 
in 1953 the classification of partners as general or special was omitted 
from the partnership agreement. 

The post-war expansion of the firm was rapid. By 1953 the firm 
felt that it should establish more definite controls and areas of re- 
sponsibility. The 1953 agreement vested management in an Execu- 
tive Committee consisting of from five to seven partners, including 
the senior partner, who was to serve as chairman, and a vice-chairman. 
Subject to the Executive Committee, the chairman was made the 
chief executive of the partnership, to have full charge of the general 
management of its affairs, to establish basic operating policies and 
procedures, and to appoint such additional committees (of which he 
and the vice-chairman would be ex-officio members) as he might con- 
sider desirable. The new agreement contemplated that the Executive 
Committee would be self-perpetuating, the first chairman to fill the 
seats and any vacancies arising during his period of office, thereafter 
the Committee to fill its own vacancies or to appoint additional 
members. 
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The agreement gave the Committee specified powers, which it 
might exercise by majority vote. It held the power 


(1) to determine who should become a partner; 

(2) to require a partner’s retirement or withdrawal; 

(3) to terminate the partnership and determine the distribution of 
assets; 

(4) to fix each partner’s share in the earnings and method of pay- 
ment (except as otherwise provided in the agreement), or enter 
into agreements regarding such participation; 

(5) to determine the time, manner and amount of payments to 
any deceased partner’s personal representative; 

(6) to change the partnership name; 

(7) to determine policy matters and rights and obligations of the 
partners. 


These were quite extensive powers. But, it may be noted that no 
positive limitations were imposed on the partners’ activities, nor was 
any partner bound to any specific conduct (such as paying his debts 
or informing other partners of all work done on behalf of the partner- 
ship). The one exception on this last score was the agreement, made 
binding by an individual’s acceptance of payment for his share in 
the partnership, that a withdrawing partner would not compete in 
the county where the firm was located, for at least three years after 
his withdrawal. (The comparable stipulation in earlier agreements 
forbade competing practice anywhere in the state.) 

Except for contracts with special partners all agreements provided 
some basis for distributing the firm’s net income. Each partner was 
given a drawing account, and, in earlier times received a certain 
percentage of the balance of the firm income. On drawing accounts 
a& maximum amount was set, not in terms of dollars, but in terms of 
the senior partners’ drawing accounts as based on the number of 
years they had been with the firm, and influenced by the cost of 
living. The percentage system, as applied to the balance, was found 
not to be satisfactory, however. It was felt that this arrangement 
developed the feeling that each year a partner should receive a larger 
percentage than he did the preceding year, without sufficient con- 
sideration being given to the relative percentages as between the 
partners. The agreements aimed toward eventual equalization of the 
percentages, those of the senior partners gradually decreasing while 





1 MuLDER AND Voz, Tue DrartinG or PARTNERSHIP AGR EMENTS, American 
Law Institute Committee on Continuing Legal Education, 38, 116-119 (1949). 
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those of the others were gradually increasing, at stated rates. Ex- 
perience also showed that a fixed percentage failed to account for 
the variation of a partner’s contribution to the firm over the years. 
Therefore, in 1946, the firm dropped the percentage system and, at 
the end of each year, a committee of partners (later the Executive 
Committee) determined the distributive share of each partner for 
such year, measured broadly by his contribution to the firm for the 
year. In this connection many factors other than business done were 
taken into consideration, such as business produced (whether pro- 
ductive or non-productive), client relationship, development, capacity 
as a lawyer, and other intangible factors." 

After 1946 the firm adopted the practice of circulating among all 
the partners a table showing the share of each in the firm net income. 
When a new partner was taken into the firm he was immediately 
told what proportion of the income the other partners received. This 
policy tended to promote harmony, it was felt. In many instances 
older partners reduced their compensation in the interest of the future 
of the firm so that younger partners would receive a larger share, 
until this became traditional, and finally was stated as a principle in 
the partnership agreements. 

All agreements provided a method of accounting to the withdraw- 
ing partner or his personal representative, full discretion as to time 
of payment and amount of assets forming the basis for payment 
being left in the hands of the surviving partners. The latter inherited 
the firm assets in toto, subject to such accounting. The method of 
accounting was specified more in detail as years went on, but the 
complete cessation of the withdrawing partner’s interest in the firm 
assets, and the full discretion given to the remaining or surviving 
partners (later the Executive Committee) as to time and amount of 
payment, were carefully preserved. 

Special provision was always made with respect to the library. An 
agreement executed in March, 1896, indicates that the three family 
men who were then partners owned the library as an individual group, 
separate and apart from the two partners taken in in 1890 and 1895. 
Subsequent partnership agreements, beginning in 1904, provide that 
it may be used by the firm as then constituted until sold or disposed 
of by the owners, or else provide that it may be so used until the 
death of the senior partner (one of the owners), in which event the 





12 See somewhat similar considerations incorporated in 4 method of computing 
shares based upon what the partner contributed (1) through work, (2) through 
business brought in (consisting of the total of his bills mailed out, less bad debts), 
(3) through profit on such business; these three being weighted 6-3-1, respectively, 
in arriving at the appropriate percentage. Smith, supra note 6, at 650. 








204 WISCONSIN LAW REVIEW [Vol. 1955 


existing firm’s right to use the library “‘shall cease.’’ Additions were 
to belong to the owners, even though they were charged to the firm 
expense account. Later senior partners became the owners when their 
predecessor died, and the same provision continued in the partner- 
ship agreements. The library was treated like any other firm asset 
and was to belong to the surviving or remaining senior partner in the 
event of death of another partner or dissolution of the partnership, 
subject to an accounting to the withdrawing partner or his personal 
representative. 

In 1935 a modification to this arrangement was introduced by 
specifically providing, for the first time, that the library should be 
property of the firm as then constituted, unless the firm were dissolved 
during the lifetime of the two senior partners or the survivor of them, 
in which event it was to belong to them or to the survivor. This was, 
of course, subject to an accounting to the other partners for their 
share or interest in the firm assets. This clause continued, substan- 
tially, down through the 1953 agreement. Thus, from 1935 on, definite 
recognition of the continuity of the firm was given by transferring 
ownership of the library to the firm and out of the hands of the senior 
partners as individuals, except in the event of certain circumstances, 
as specified. 

Like larger and more complex institutions, this law firm was held 
together and operated not only in the light of explicit and formal 
agreements, but also within the framework of an unwritten “con- 
stitutional law’’ made up of longstanding traditions and policies 
expressed in established patterns of behavior. As one surveys the 
growth of the firm over the years, the most striking aspects of its un- 
written “constitution’”’ are those which reflect an emerging concern 
with its continuity. An observer senses in this record a movement 
from a purely personal venture of 19th century partners toward an 
office which in the 20th century conceived of itself as shaping a 
life which would presumably go on long beyond the span of any 
particular individuals. Many otherwise separate items already cited 
in this chapter take on new meaning, when viewed with reference to 
this emerging theme of firm continuity. This, for example, gives 
broader significance to the development of policies favoring the 
partners’ acceptance of corporate directorships and discouraging 
their seeking elective office. The increasing number of permanent 
retainers favored continuity, and reduced the firm’s dependence upon 
any particular small circle of clients. Even so apparently limited and 
matter-of-fact a problem as the determination of per diem charges 
carried implications of policy relevant to the continued life of the 
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office; the lessened productivity of older members must be weighed 
against their long-run contributions to the sustaining volume of 
business. The important changes in policy towards selection and 
tenure of associates, in the 1940s, most sharply expressed a new 
concern for fostering the future of the firm. 

Many executive decisions were made at the annual meetings of 
the firm, and represented policies carried over from year to year. At 
that time the partners decided questions of lawyer personnel, salaries 
for associates and office employees, the determination and distribu- 
tion of the firm income for the year, and major questions of billing 
policy. Except for two nineteenth century exceptions the firm’s 
policy was always to take in partners from the inside, never from 
the outside. With two exceptions, both in 1943, the associates were 
lawyers freshly graduated from Law School. By 1947 the firm had 
remedied an age gap in its ranks by taking in four new partners, 
including the two experienced lawyers brought in as associates in 
1943. 

Unlike some larger firms in other parts of the country, where a 
partner may keep his own clients to himself and may withdraw at 
any time, taking his business with him, this firm traditionally had 
several partners and other lawyers doing work for the same client, 
each one doing his own work without a sense that any other lawyer 
was interfering with his own preserves. In important matters it was 
a definite policy to have two, three or four lawyers working together, 
so that the client could continue to carry on the business effectively, 
in the event of loss of one of the partners involved in the matter. 


Policy re Associates 


In early days, young lawyers hired by the firm were taken with the 
idea that their mortality rate would be high, with those remaining 
having the intelligence and stamina to be taken into the firm. The 
high cost of losing good men became very evident during post World 
War II years. By 1946 some of the associates had left to establish 
their own offices, some had become associated with government 
(county, state, or federal), at least one went to a life insurance com- 
pany, some were lost to teaching, one became a judge. The war made 
it difficult to find first rate men. Emerging from this period of strain, 
the firm embarked on a new policy of maintaining close contact with 
law schools and their graduating seniors, of giving associates re- 
sponsibility as rapidly as possible, and promoting them with cor- 
responding rapidity. So far as the experience with this new policy 
went, it seemed to show success, in terms of reduction in turnover and 
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in the history of associates who quickly developed into capable 
lawyers, constituting potential partnership material. 

In early years some of the seniors feared that partners, of distinct 
and forceful personalities, might unknowingly influence their young 
associates in their work likes and dislikes to an extent that might not 
always achieve the best results in the growth of the younger men’s 
talents. The team system was adopted in part to overcome this bias, 
if it existed. It probably also provided more consistent training in the 
areas of law worked in, so that an associate became better equipped 
to practice in the specialty or specialties which he ultimately se- 
lected. And, it tended to reduce any feeling of competition among the 
associates, which might have been stimulated by their operating under 
the pool system. 

In 1953 the firm began to consider the definition of a proper pro- 
portion of partners to associates. The senior partners made inquiries 
of firms in other cities, and received answers from over thirty firms 
located in New York, Washington, D.C., Philadelphia, Cleveland, 
Detroit, Chicago, Los Angeles, and San Francisco. The respondents 
indicated that they, too, had not had any policy on the point although, 
like this firm, some had been influenced by the fact that certain 
clients preferred to deal with partners only, and some likewise had 
pursued a policy of rapid advancement of good young men. One 
firm declared that its practice had been to convert an associate into 
a partner when he had attained a given age and salary level. Another 
has made the matter depend upon the number of years the lawyer 
had been with the firm, provided he qualified in other respects. Still 
another would take a man into the firm when he became “indispen- 
sable for his part of the work.”’ 

Despite such formulations, none of these firms had an actual policy 
on the partner-associate ratio itself; which varied all the way from 
one to three, to three to one. One firm replied that it had fourteen 
partners, no junior partners. The existence of two classes of partners 
might clearly affect the proportion of associates, though it would be 
difficult to estimate to what extent. 

Various factors influenced this firm in deciding whether and when 
it would promote men to partnership: the increase in the number of 
clients demanding that the partners handle their business for them, 
the qualifications of an associate and the desire to do justice to a 
man when he had been with the firm for several years. The policy of 
rapid advancement was an integral part of this picture also. Any 
decision as to the proper partner-associate ratio obviously must be 
made largely in the light of its effect on the continuity of the firm. 
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Policy Regarding Non-Legal Personnel 


Various policies and procedures involving the non-legal staff bore 
close relation to the theme of firm continuity. In 1945 a retirement 
plan was established for women employees. The firm reserved the 
right to terminate the plan, in which event the trust fund would be 
distributed to participating employees in given proportions, based 
upon the number of full years of employment by the firm. 

The partners initiated the plan when they came to realize that 
there was a stable nucleus of career women growing up with the 
office. There was opposition to the creation of such a plan stemming 
from the younger women, who said that they would probably not 
be with the firm when it came time for them to enjoy the benefits. 
In the light of this objection, the firm stopped funding the plan in 
full. After this development, it appeared that the firm would carry 
on in its tradition of good will, and would undoubtedly pay a retired 
office employee whatever it would cost her to live comfortably, plan 
or no plan. This left the question of the employee’s sense of security. 
The partners believed that if an employee had been with the firm for 
any period of time she would know that firm practice would assure 
that her retirement would be cared for. But retirement was not 
specifically discussed with an individual employee; the partners felt 
the the relationship rested on mutual trust and respect, much as any 
gentlemen’s agreement. 

Duties of some of the office employees related directly to record 
keeping for the firm. For example, after 1942 an index to office 
memoranda and opinions was kept. Likewise began the keeping of 
a separate file of articles of incorporation, by-laws, and corporate 
dissolutions. The proof file of bond and stock issues dated back to 
about 1938. 

Such records were kept, not only for the use of the current partners, 
but also for the use of future generations of lawyers. Thus, as the 
office built up its own records of experience, it added to the fabric 
which tended to give it a life beyond the lives of any particular mem- 
ber. 


18 As amended in 1951, a woman to qualify as a “participating employee” must 
be at least twenty-five years old and have been employed by the firm for an ag- 
gregate of three years. Age sixty-five was designated as the retirement year, but 
an employee might retire at or after age sixty and before sixty-five, and begin 
iemadiatahy to receive her retirement income, adjusted actuarily to take into 
account her reduced period of service. Income would be based on a percentage of 
salary received at age sixty, reduced by estimated social security benefits to be 
paid at age sixty-five, multiplied by the number of full years of employment with 
the firm. A top limit was set on the retirement benefit, of an amount corresponding 
to a given percentage of her salary at age sixty-five. In case the employee retired 
early, with the approval of the firm, because of mental or physical disability, 
the firm kept the option, under the plan, of paying her such salary or interim 
pension for such period of time as it deemed best. 
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The Full Supply Contract Under State and 
Federal Anti-Trust Laws 


LEsTER S. CLEMONS* 


The full supply contract, although widely used in business trans- 
actions, has in recent years been the subject of attack, particularly 
under the federal anti-trust laws. 

Most of us at one time or another have signed a “full supply 
contract’’ probably without reading it if possessed with the normal 
aversion for reading fine print. A simple illustration of a full supply 
contract is one under which an oil company agrees to supply and a 
home owner agrees to purchase all of his requirements for heating oil 
during a given period, usually a specified heating season. In industry 
the full supply contract is frequently entered into between oil com- 
panies and operators of filling stations. Other illustrations are found 
in the vending and concession business. 

This type of contract has been attacked as being illegal under sec. 
3 of the Clayton Act! which provides in part: 

It shall be unlawful for any person engaged in commerce, in 

the course of such commerce, to lease or make a sale or contract 

for sale of goods, wares, merchandise, machinery, supplies or 
other commodities, whether patented or unpatented, for use, 
consumption or resale within the United States or any Territory 
thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, or fix a 
price charged therefor, or discount from, or rebate upon, such 
price, on the condition, agreement or understanding that the 
lessee or purchaser thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies or other commodities 
of a competitor or competitors of the lessor or seller, where the 
effect of such lease, sale, or contract for sale or such condition, 
agreement or understanding may be to substantially lessen com- 
petition or tend to create a monopoly in any line of commerce. 

The full supply contract has also been attacked under sec. 1 of the 
Sherman Act? which makes illegal every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states or with foreign nations and sec. 5 
of the Federal Trade Commission Act? which declares unfair methods 
of competition in commerce to be unlawful. 





* LL.B. 1926, University of Wisconsin; practicing attorney, Milwaukee, Wis- 
consin. 
138 Strat. 731 (1914), 15 U.S.C. § 14 (1952). 
2 26 Srat. 209 (1890), 50 Srar. 693 (1937), 15 U.S.C. § 1 (1952). 
3 52 Srar. 111, 1028 (1938), 15 U.S.C. § 45 (1952). 
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In Wisconsin such contracts have been attacked as violating sec. 
133.01 which is patterned after sec. 1 of the Sherman Act and sec. 
226.07 which is directed at foreign corporations that enter into any 
combination, conspiracy, trust, pool, agreement or contract in re- 
straint of trade. 

The validity of the full supply contract under both the Wisconsin 
and the federal cases will be discussed. As will hereafter appear, it 
may be important whether the validity of the contract is to be 
determined under state or federal law. 


WISCONSIN CASES 


The full supply contract in its unadulterated form is valid in 
Wisconsin. In Wisconsin Creameries, Inc. v. Johnson‘ it was held 
that a contract under which the defendant agreed to buy his full 
requirements of ice cream and other dairy products from plaintiff 
for a fixed period was valid against the attack that being an exclusive 
contract it was void as against public policy. The court summarily 
disposed of the defense of illegality by saying: “Contracts of this 
character have been so frequently upheld that it is considered suf- 
ficient to cite the cases which sustain them.’ 

In the Butterick case® plaintiff appointed defendant a “special 
agent’’ for the sale of patterns. Defendant agreed to keep a prescribed 
quantity on hand and “not to sell or permit the sale of any other 
patterns” in his store. The contract ran for a term of three years and 
from year to year thereafter. In a suit for an injunction to prevent 
him from selling competing patterns, defendant pleaded that the 
contract violated sec. 1770 (g) (now sec. 226.07) Wis. Stat. The 
court based its decision on theories of patent law, although it was 
not stated that the patterns were patented. The court commented 
upon the right of a patentee to sell or refuse to sell to whomever he 
chose, saying that he could lawfully obligate a “special agent’’ ap- 
pointed by him to sell his article to the exclusion of other articles 
of like character. It was also said that the legislature did not intend 
by enacting sec. 1770 (g) to in any way restrict the rights of patentees.’ 

In Rose v. Gordon*® a lease of a saloon for a three-year term contained 
a provision that the lessee would sell only beer purchased from plain- 





4 208 Wis. 444, 243 N.W. 498 (1932). e 

5 E. L. Husting Co. v. Coca Cola Co., 205 Wis. 356, 238 N.W. 626 (1931); 
Rose v. Gordon, 158 Wis. 414, 149 N.W. 158 (1914); Butterick Publishing Co. v. 
Rose, 141 Wis. 533, 124 N.W. 647 (1910). 

6 Butterick Publishing Co. v. Rose, 141 Wis. 533, 124 N.W. 647 (1910). 

7It is unlikely that this portion of the decision would be followed today. See 
note 18, infra. 
® 158 Wis. 414, 149 N.W. 158 (1914). 
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tiff. The restraint was said to be partial only and one which did not 
operate to the prejudice of the public by unduly restricting competi- 
tion, and accordingly was not an illegal contract in restraint of trade 
under sec. 1747 (e) (now sec. 133.01) Wis. Stat. 

In the Husting® case defendant was charged with inducing or partic- 
ipating in the breach of a contract under which plaintiff had the 
exclusive right to sell Coca Cola in a specified territory. The contract 
was not a true full supply contract but rather one for an exclusive 
distributorship. The court assumed the contract to be valid without 
discussing the point. It stated that relief could be given by injunction 
against breach of an express or implied negative covenant, which is 
always present in this type of contract not to sell to others. In other 
words, while equity would not specifically enforce a contract of sale, 
it could enjoin a sale to others under a negative covenant, express or 
implied. 

In another case,!° a condition in a deed to saloon premises required 
that “‘the beer sold thereon was to be beer manufactured by the 
Ruhland Brewing Company.’’ It was held that this condition at- 
tempted to give the brewing company ‘‘a monopoly for all time to 
come to sell its beer’’ and that a restraint in perpetuity was void as 
being a restraint of trade. No reference was made to the anti-trust 
statutes. 

Where the exclusive dealing is, however, a part of an over-all con- 
spiracy it is, of course, subject to attack just as is any other act which, 
though legal standing alone, may become illegal when done in concert 
or for an improper purpose. In the Pulp Wood Co. cases"! the court was 
concerned with a contract under which the plaintiff, a supplier of 
pulpwood, undertook to supply the needs of some ten or twelve mills 
for pulpwood on a year to year basis. The contract contained a clause, 
“Second party will not purchase any pulpwood from any person, firm 
or corporation other than as agreed above for use during the year 
1905.” 

Defendant contended that the contract violated both sec. 1 of the 
Sherman Act and the Wisconsin anti-trust law. The court ruled that 
the validity of the contract was to be determined under the Sherman 
Act as the pulpwood had been purchased in neighboring states, but 
said that so far as this particular case was concerned it observed very 
little difference whether thestate or federal statutes or both applied. 
The court said that while there was nothing unlawful in two or more 





* See note 5, supra. 
10 Ruhland v. King, 154 Wis. 545, 143 N.W. 681 (1913). 
11 Pulp Wood Co. v. Green Bay P. & F. Co., 157 Wis. 604, 147 N.W. 1058 (1914); 


168 Wis. 400, 170 N.W. 230 (1919). 
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persons appointing a common agent to purchase a commodity which 
they required and in giving such agent the exclusive right to do the 
buying, such arrangement became unlawful when it injuriously 
affected the public and unduly restricted competition or restrained 
trade. It was found that the contract in question was part of a pur- 
chasing monopoly which fixed the price of pulpwood in a large part of 
the Upper Peninsula of Michigan and destroyed competition. It 
would appear that the exclusive dealing feature was but a part of an 
over-all program which in its entirety constituted a combination in 
restraint of trade. 

Another example of an attempt to use the full supply contract to 
monopolize trade is found in State v. Lewis and Leidersdorf Co. 
L & L contracted to supply cigars to 170 Milwaukee retailers who 
were required to purchase their entire stock from L & L in exchange 
for extra discounts and return of unsalable merchandise. It was 
alleged that the other two defendants had agreed with L & L not to 
deal with any retailer who had entered into such a contract and that 
cigars would be sold at a sufficient discount to L & L to permit resale 
to their exclusive customers. L & L was said to be the largest jobber 
of cigars in Milwaukee and had the exclusive handling of more brands 
than any other jobber. The exclusive dealing contracts were said 
to eliminate from the retail trade in Milwaukee all brands of cigars 
not handled by the defendants and were intended to and did create 
a monopoly in the sale of cigars in violation of sec. 133.01. On de- 
murrer the court held that the complaint stated a cause of action 
under the statute pointing out that absorption of the entire trade of 
170 out of a total of 450 stores was alleged, together with the destruc- 
tion of the greater part of the business of other jobbers with said 
dealers and an intent by the defendants to drive other jobbers out of 
business. The court held: 


Free access to trade outlets is a right of individuals. Closing 
such outlets or materially narrowing them to competitors is a 
direct and unlawful restraint of trade."* 


Standing alone the foregoing excerpt would seem to condemn the full 
supply contract. These statements, however, must be read in their 
text and should be considered in connection with the following state- 
ments made in response to the claim that the contract was lawful: 


Conceding that it is lawful in itself, it does not follow that it 
cannot be used unlawfully. If it be used with so many and with 





12 201 Wis. 543, 230 N.W. 692 (1930). 
18 Td. at 554, 230 N.W. at 696. 
4 Td. at 555, 230 N.W. at 697. 
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such dealers that defendants are thereby enabled to dominate 
the local market to such an extent as to destroy the business of 
their competitors and is used with intent to produce such result, 
as the complaint in effect alleges, it then becomes an instrument 
by a trade is restrained and monopoly is threatened if not 
created. 


FEDERAL CASES 
The Standard Stations and Richfield Cases 


The problem of the full supply contract was brought into sharp + 
focus by Standard Oil Company v. United States (commonly referred 
to as the Standard Stations case). Standard, the largest seller of gaso- 
line in the area, owned petroleum producing resources and refining 
plants in California and sold its products in seven western states. It 
had exclusive supply contracts with the operators of approximately 
6,000 independent stations, or 16% of the retail gasoline outlets in the 
western area. These stations purchased approximately $58,000,000 
worth of gasoline and $2,800,000 of other products from Standard 
in 1947. Sales under exclusive supply contracts accounted for approx- 
imately 6.7% of total sales in the area. While the contracts varied in 
their provisions, all contained the common feature that the dealer 
undertook to purchase all of his requirements of one or more products 
from Standard. Some of these related only to petroleum products, 
while others covered tires, tubes, etc. Of the written agreements 2,700 
were for varying specified terms, the rest being from year to year but 
terminable at the end of any six months. 

The court held that the contracts were clearly proscribed by sec. 3 
of the Clayton Act, if they had the effect of substantially lessening 
competition or tending to create a monopoly. In other words, the 
court said that a contract by a filling station to buy all of its require- 
ments of petroleum products from one source constituted a contract 
not to buy, sell or deal in the goods of a competitor. There, of course, 
can be no quarrel with this position. Obviously a person agreeing to 
buy all of his requirements from one supplier thereby agrees, affirma- 
tively or by negative implication, not to buy from a competitor. 

The case was concerned principally with the question of whether or 
not these contracts had the effect of substantially lessening competi- 
tion or tending to create a monopoly. The trial court ruled that the 
necessity of showing an actual or potential lessening of competition 
or a tendency of establishing a monopoly was adequately met by proof 
that the contracts covered a substantial number of outlets and a sub- 
stantial amount of products, whether considered comparatively or 


6 337 U.S. 293 (1949). 
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not. This is sometimes referred to as the doctrine of “quantitative 

substantiality.’”’ Having adopted this standard of proof the court 

excluded as immaterial testimony bearing on the economic issues. 
The issue was stated rather narrowly by Justice Frankfurter: 


The issue before us, therefore, is whether the requirement of 
showing that the effect of the agreements ‘may be to substantially 
lessen competition’ may be met simply by proof that a substantial 
portion of commerce is affected or whether it must also be demon- 
strated that competitive activity has actually diminished or prob- 
ably will diminish.’ 

After discussing at considerable length the supposed difficulties 
which would be encountered if the court were to admit and weigh 
evidence on the economic facets of the problem, the Court concluded 
that sec. 3 was satisfied by proof that competition had been foreclosed 
in a substantial share of the line of commerce affected. Applying this 
test to the facts of the Standard Station case, the full supply con- 
tracts there under attack were illegal because they affected 6.7% of 
the commerce in the area.'” 

United States v. Richfield Oil Corporation’”* was affirmed by the 
Supreme Court per curiam on the authority of Standard Stations. 
The case is significant in that leases of filling stations terminable on 
twenty-four hour notice were construed as full supply contracts in 
the light of oral testimony showing control over products sold. The 
Court also held that a form of dealer agreement which called for 
painting with Richfield colors and envisioned the purchase of 80% 
of the dealer requirements was in fact a full supply contract. 


Other Cases Under Section 3 of the Clayton Act 


Of the eight Supreme Court cases arising under sec. 3 of the Clay- 
ten Act prior to the Standard Station case, three'® involved tying 
clauses in which the sale of products was tied into a lease or sale of 
machines, and a fourth’® went off on the grounds that the transaction 
was one of agency and not sale. 

The remaining four cases dealt with contracts of sale which con- 





16 Td. at 299. 

17 Td. at 314. Justice Douglas filed a vigorous dissent. Jd. at 315. 

278 99 F. Supp. 280 (S.D. Cal. 1951). 

18 United Shoe Machinery Corp. v. United States, 258 U.S. 451 (1922); Inter- 
national Business Machines Corp. v. United States, 298 U.S. 131 (1936); Inter- 
national Salt Co. v. United States, 332 U.S. 392 (1947). While tying clauses may 
be a form of full supply contract, they are not considered to be within the scope 
cf this article. The typical tying case requires a lessee of equipment to purchase 
supplies from the lessor and frequently they involve an attempt to illegally extend 
a patent monopoly. 

19 Federal Trade Commission v. Curtis, 260 U.S. 568 (1923). 
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tained clauses obligating the purchaser not to deal in the goods of a 
competitor or which were alleged to have that effect. In the first of 
these,”° plaintiff, a manufacturer of patterns, designated defendant, 
a department store operator in Boston, an agent for a period of two 
years and from term to term thereafter under an agreement wherein 
the defendant agreed not to sell or permit the sale of any other makes 
of patterns. The Court held that while the statute was not intended 
to reach every remote lessening of competition, the plaintiff in the 
instant case controlled approximately 2/5 of the 52,000 pattern 
agencies throughout the United States. The restriction of each mer- 
chant to one pattern manufacturer in hundreds, perhaps in thousands, 
of small communities was held to amount to giving such single pattern 
manufacturer a monopoly of the business in such a community. 

Fashion Originators’ Guild v. Federal Trade Commission,” dealt 
with an attempt by a group of manufacturers of women’s garments to 
boycott manufacturers who copied their design. One avenue of attack 
was to refuse to sell to stores unless such stores agreed not to deal in 
copied designs. The Court held that whether or not the systematic 
copying of dress designs by competitors was in itself tortious was a 
question of state law, but even if tortious that circumstance would not 
justify a combination to suppress it by regulating and restraining 
interstate commerce in violation of federal law. 

In one of two decisions by the Supreme Court holding that sec. 3 
of the Clayton Act was not violated, a refining company had leased 
underground tanks with pumps to retail dealers at nominal rental 
upon the condition that the equipment be used only to dispense gaso- 
line supplied by the lessor. The lease did not contain any prohibition 
against dealing in the products of other refiners so that the station 
could operate as a split pump station if desired. The Federal Trade 
Commission held that these leasing agreements constituted an unfair 
method of competition in violation of sec. 5 of the Federal Trade 
Commission Act and sec. 3 of the Clayton Act, and entered a cease 
and desist order. In affirming a judgment of the Circuit Court of 
Appeals setting aside the Federal Trade Commission order, the } 
Supreme Court pointed out that Sinclair’s contract did not undertake f 
to limit the lessee’s right to use or deal in the goods of a competitor. j 
The Commission contended that most of the lessees would uot en- 
cumber themselves with more than one equipment installation and, 
accordingly, the practical effect of the restrictive covenant was to : 








2° Standard Fashion Co. v. Magraine-Huston Co., 258 U.S. 346 (1922). 


%1 312 U.S. 457 (1941). 
#2 Federal Trade Commission vy. Sinclair Refining Co., 261 U.S. 463 (1923). 
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confine most dealers to the product of the lessor. As the Court pointed 
out, however, the lessee was free to buy whatever he chose, he might 
freely accept and use as many pumps as he wished or discontinue 
any or all of them, and further, by investing a rather small sum he 
could buy and use the equipment without hindrance, and use Sin- 
clair’s gasoline with or without Sinclair’s pumps. 

In the other case holding there was no violation of sec. 3 of the 
Clayton Act,”* the contract between Chevrolet Motor Company and 
its dealers provided that the dealer would not sell or use repair parts 
not manufactured or authorized by Chevrolet. The complaint in a 
private action for treble damages was dismissed upon the grounds 
that the clause did not have the effect of substantially lessening com- 
petition or tending to create a monopoly in any line of commerce, 
which finding was sustained by the Circuit Court of Appeals. The 
Supreme Court disposed of the case by saying that it was bound to 
accept the findings in which two courts had concurred unless clear 
error was shown. It will undoubtedly be contended that this case has 
been overruled by the Standard Stations case and can no longer be 
accepted as authority. Certainly its value as a precedent is most 
questionable. 


Cases Subsequent to Standard Stations 


In United States v. American Can Co.,*4 the government charged a 
violation of secs. 1 and 2 of the Sherman Act, as well as sec. 3 of the 
Clayton Act. 

American Can customarily entered into full supply contracts with 
canners, such contracts previously having ranged from three to twenty 
years in duration. In 1946 it started using a five-year contract. There 
was considerable testimony introduced as to the economic necessity 
of full supply contracts as affording a particular canner a supply of 
cans in quantities when and as needed. The court recognized the rule 
of the Standard Stations case that sec. 3 of the Clayton Act was satis- 
fied by proof that competition had been foreclosed in a substantial 
share of the line of commerce affected. However, it was unwilling to 
subscribe to any doctrine of per se illegality. 


Mindful that requirements contracts are not per se unlawful, 
and that one of the elements which should be considered is the 
length thereof, it is only fair to conclude after a careful review of 
the evidence, that a contract for a period of one year would per- 





23 Pick Manufacturing Co. v. General Motors Corp., 299 U.S. 3 (1936). 
4 87 F. Supp. 18 (N.D. Cal. 1949). 
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mit competitive influences to operate at the expiration of said 
period of time, and the vice which is now present in the five- 
year requirements contracts, would be removed. Under a contract 
limited to one year, the user-consumer would be guaranteed an 
assured supply and protected by a definite obligation on the part 
of American to meet the totality of needs of the canner, while he, 
in turn, would have a fixed obligation to purchase his seasonal 
needs from American, thus making for mutuality of contract 


and obligation. 

To strike down the requirements contracts and to declare them 
totally void as violative of the Sherman Act, without at the same 
time affording to the user-consumer a supply over a limited period 
of time, would be destructive, illogical, unsound and not in con- 
sonance with the acute and particular problems confronting the 
canning industry. 


The court held that five years was too long a term and by its decree 
limited the contracts to one year. This decision evidenced a dissatis- 
faction at the trial court level with the full impact of the Standard 
Stations case which led to an application of the test of reasonableness 
of the Sherman Act cases. 

The Federal Trade Commission recently issued a cease and desist 
order against Harley-Davidson Motor Co.,? requiring it to eliminate 
exclusive dealing provisions from its dealership contracts. The order, 
however, recognized that the manufacturer had a real interest in the 
repairing and servicing of its product and, accordingly, included a 
provision recognizing the right of Harley-Davidson to restrict its 
dealers from using oil or parts which would adversely affect the motor- 
cycle’s operation. The commission recognized that where there was 
no other source for proper parts or oil, this might have the effect of 
requiring exclusive dealing. 

Although a violation of sec. 3 of the Clayton Act was not charged, 
the validity of an exclusive supply contract was involved in Fargo 
Glass & Paint Co. v. Globe American Corporation.” In this case Maytag 
had purchased 40% of the capital stock of Globe and thereupon 
entered into an agreement under which Maytag undertook to pur- 
chase from Globe all of its requirements of gas and electric ranges 
and Globe agreed to sell its entire output of such products. The 
plaintiff, a former distributor of Globe, sued for treble damages 
when its distributorship was terminated incident to the making of the 
contract between Globe and Maytag. The court held that no violation 





% Jd. at 31. 
%s F.T.C. Docket 5698; Cease and Desist Order June 24, 1954, 3 Trade Reg. 
Rep. (9th ed.) 12,712, 12,714. 
26 101 F. Supp. 460 (N.D. Ill. 1951), rev’d 201 F.2d 534 (7th Cir. 1953). 
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of the Sherman Act was established, there being no proof that Maytag 
intended to monopolize the trade in the ranges. 


The Full Supply Contract Under Sec. & 
of the Federal Trade Commission Act 


The full supply contract has also been attacked under sec. 5 of the 
Federal Trade Commission Act as being an unfair method of competi- 
tion. In the Sinclair case the pump leases were claimed to violate sec. 
5 of the Federal Trade Commission Act, as well as sec. 3 of the Clay- 
ton Act. 

An attack was made solely under sec. 5 of the Federal Trade Com- 
mission Act in Federal Trade Commission v. Motion Picture Adver- 
tising Service Co., Inc.27 Defendant produced and distributed adver- 
tising film for theatres, its business being conducted in about 27 
states. It entered into contracts for terms up to a maximum of five 
years, the majority being for one or two year periods. A substantial 
number of contracts contained a provision that the theatre owner 
would display only advertising films furnished by the defendant. The 
defendant had exclusive contracts with some 40% of the theatres in 
the area where it operated. The Commission entered a cease and 
desist order prohibiting the defendant from entering into any such 
contract for a term longer than a year. The Circuit Court of Appeals 
reversed on the grounds that the contracts were not an unfair method 
of competition. The Supreme Court pointed out that the Federal 
Trade Commission Act was designed to supplement and bolster 
the Sherman and Clayton Acts and to stop in their incipiency acts 
and practices which, when full blown, would violate such laws as 
well as to condemn existing violations as unfair methods of com- 
petition. The Court observed that due to these contracts the defen- 
dant and three other major companies had foreclosed to competitors 
75% of the outlets for this type of business throughout the United 
States. In response to an attack made upon the portion of the order 
limiting the contracts to a one-year term, the Court held that the 
precise impact of a particular trade practice was for the Commission, 
not the courts, to decide; that the court could not say that exclusive 
contracts should have been banned in their entirety, or not at all. 
The Circuit Court of Appeals had held that the contracts were one 
of agency within the purview of the Curtis decision.?* The Court held, 
however, that ‘“‘the Curtis case would be relevant . . . only if sec. 3 





27 344 U.S. 392 (1953). 
28 Motion Picture Ad. Serv. Co. v. Federal Trade Com’n., 194 F.2d 633, 
(5th Cir, 1952). 
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of the Clayton Act were involved. The vice of the exclusive con- 
tract in this particular field is in its tendency to restrain competition 
and to develop a monopoly in violation of the Sherman Act.’ 

Reid H. Ray Film Industries,*** a companion case to Motion Pic- 
ture Advertisers, involved a relatively insignificant portion of the 
market but nevertheless its contracts longer than one year were 
likewise proscribed by the Commission. 


Interstate or Intrastate Commerce? 


It is to be seen that the full supply contract when not a part of an 
over-all conspiracy or combination in restraint of trade can be said 
to be valid under the Wisconsin decisions but open to serious ques- 
tion under the federal anti-trust laws depending in part upon the 
duration of the contract and whether or not an appreciable portion 
of the particular line of commerce is affected. It, therefore, is impor- 
tant to determine whether a particular contract is to be judged by 
state or federal law which depends in part upon whether interstate 
or intrastate commerce is involved. 

In the Standard Stations case Standard claimed that even if the 
contracts were invalid so far as the other states were concerned, they 
were valid as far as the California stations were concerned inasmuch 
as substantially all of the products supplied by it were produced in 
California. In a terse paragraph at the end of the opinion the court 
disposed of this contention by saying, 

But the effect of appellant’s requirements contracts with Cali- 

fornia retail dealers is to prevent them from dealing with suppliers 

from outside the State as well as within the State and is thus to 
lessen competition in both interstate and intrastate commerce.*° 


No reference whatsoever is made to the specific language of sec. 3, 
which is: 


It shall be unlawful for any person engaged in commerce in the 
course of such commerce to lease or make a sale. 





** See note 27, supra, at 397. The apparent conflict between Justices Douglas 
and Frankfurter in the Standard Stations and Motion Picture Advertisers cases 
sen so | can be reconciled upon the grounds that the Standard Stations case 
involved a prosecution brought in the District Court. Hence the decision was 
subject to full review by the Supreme Court. On the other hand, the Supreme 
Court was limited in its review of the orders of the Federal Trade Commission, 
which Commission was set up by Congress for the express purpose of investigating 
and regulating trade practices. Cf. Federal Trade Comm. v. Eastman Kodak Co., 
274 U.S. 619 (1927). 

2% 47 F.T.C. 326 (1950). 

3% See note 15, supra., at 314. 
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While Standard undoubtedly was engaged in commerce, it would 
seem open to question whether the sales to California station operators 
were not made in the “‘course’’ of commerce. No authority is cited in 
support of the Court’s conclusion. In a very recent decision** in- 
volving identical language employed in the Robinson-Patman Act 
the Supreme Court held that an interstate vendor violated the act 
by cutting prices in intrastate sales and by maintaining them in 
interstate sales. The cut prices only affected one city and were part 
of cut-throat competition between plaintiff and defendant. This 
problem is not presented under sec. 1 of the Sherman Act as it deals 
with every contact or combination “in restraint of trade or commerce 
among the several states.’’ In an action charging an illegal combina- 
tion among sugar refiners in violation of sec. 1, the Court held that 
the growing, refining, sale and shipment of sugar beets was integrated 
and could not be separated for the purpose of the action.*! The Court 
said that given a restraint of the type forbidden by the Act though 
arising in the course of local activities, the vital question was whether 
the effect is sufficiently substantial and adverse to the policy declared 
in the Sherman Act as to constitute a forbidden consequence. If so, 
the restraint must fall. 

In Slaggert v. Case,** a decision prior to Standard Stations, the 
Michigan Supreme Court held that a provision in a contract for 
the sale of a gasoline station that all petroleum products sold on the 
premises would be purchased exclusively from the vendor for 15 
years was not invalid under the Clayton Act with respect to products 
purchased by the vendor outside the state, delivered to it in Michigan 
and resold to the purchaser in that state, since such resales were in 
intrastate commerce. 

An award of damages was sustained by the Connecticut Supreme 
Court for a breach of an exclusive supply contract under which 
defendant agreed to purchase his entire supply of gasoline and oil 
from the plaintiff in Kay Petroleum Corporation v. Piergrossi.* At 
the time of breach the contract still had three years and nine months 
to run. The court held that sec. 3 of the Clayton Act was applicable 
only where interstate commerce was affected. It recognized that a 


303, L. Moore v. Mead’s Fine Bread Co., 348 U.S. 115 (1954), reversing 
Mead’s Fine Bread Co. v. Moore, 208 F.2d 777 (10th Cir. 1953). Such cases as 
Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 82 F. Supp. 687 
(S.D.N.Y. 1949); Lewis v. Shell Oil Co., 50 F. Supp. 547 (N.D.II. 1943) and 
Myers v. Shell Oil Co., 96 F. Supp. 670 (S.D.Cal. 1951) while not specifically 
mentioned are probably no longer precedents. 

4 a Island Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 

19 (1 % 

32 319 Mich. 200, 29 N.W.2d 280 (1947). 

33 137 Conn. 620, 79 A.2d 829 (1951). 
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contract such as the one in suit might affect interstate commerce by 
preventing the dealer from doing business with other distributors in 
an interstate transaction, but held that this did not make the con- 
tract violative of sec. 3. 
To bring a case within the section it is essential that the con- 
tract be operative to foreclose competition in a substantial share 
of the line of commerce affected. 


The court stated that no evidence was offered that the contract was 
operative to foreclose competition in any degree, let alone a sub- 
stantial share of the line of commerce affected. 


Products Coming Within the Scope of Section 3 of the Clayton Act 

The Act makes it illegal to sell or lease ‘goods, wares, merchandise, 
machinery, supplies or other commodities, whether patented or un- 
patented.’’ Obviously this language is extremely broad and covers 
almost every tangible item which could form the subject matter of 
interstate commerce. In U. S. v. Investors Diversified Services, Inc.,™ 
it was held that the statute did not apply to loaning of money upon 
condition that the borrower procure all of its insurance from the 
lender, the loaning of money not being within the purview of sec. 3. 
However, the Supreme Court in Times-Picayune Publishing Co. v. 
United States,* indicated that if the government had proceeded under 
sec. 3 of the Clayton Act rather than secs. 1 and 2 of the Sherman 
Act, it might have been successful in its suit for an injunction to 
restrain the defendant from requiring as a condition to accepting 
advertising in its morning paper that the advertisers buy the same 
space in its evening paper. This gratuitous observation raises some 
question over the construction of quoted language of sec. 3 of the 
Act. It would seem that advertising space does not constitute goods, 
wares, merchandise or other commodities. 

Not only is there a question presented as to the nature of the prod- 
uct involved in a particular situation, but also as to the line of com- 
merce which is involved. Obviously, the narrower the line of commerce 
is defined, the easier it is to come to the conclusion that the full supply 
contract affects a substantial segment thereof. To take an extreme 
example, if the line of commerce is limited to monkey wrenches under 
ten inches in length, it is not too difficult to say that an exclusive 
supply contract under which a hardware dealer in Little Chute 
agreed to buy all of his requirements of five inch monkey wrenches 
would affect a substantial segment of commerce. Granted that this is 


4 102 F. Supp. 645 (D. Minn. 1951). 
% 345 U.S. 594 (1953). 








——E 


a 





oe 








March] THE FULL SUPPLY CONTRACT 221 


an absurd extension, it nevertheless would be wise to keep it in mind. 
In the Fargo Glass & Paint case,** the trial judge concluded that the 
defendants had monopolized trade in the distribution ‘“‘of the auto- 
matic shutoff heat retained gas ranges manufactured by the defendant 
Globe.”’ The trial judge did not recognize that the ranges involved 
in the action must necessarily compete to a greater or lesser extent 
with every type of cook stove from the old fashioned wood stove 
through the most modern deluxe electric range. Obviously, it was 
much easier to find a conspiracy in automatic shutoff heat retained 
gas ranges than in cook stoves generally and even in gas ranges 
generally. 

It is to be noted that sec. 3 deals with sales or leases, 7.e., with 
accomplished transactions. It has been held that a refusal by a manu- 
facturer to do business with a distributor unless the distributor would 
enter into an agreement not to deal in goods of a competitor did not 
violate sec. 3 of the Clayton Act since that section dealt only with 
contracts not to deal in the goods of another.*” In short, the Court 
said that sec. 3 did not cover refusals to sell. It is also to be noted 
that the prohibition is directed at the person who sells or leases and 
not the person who buys or hires. The Supreme Court has indicated?"* 
that a contract under which a vendor agrees to fill the needs of a 
customer does not violate section 3 of the Clayton Act if the customer 
is not obligated to purchase his full requirement. Such a contract, 
however, could easily be converted into a full supply contract under 
the contract doctrine of mutuality. 


Conclusion 


The following conclusions can be stated with some degree of con- 
fidence: 

1. A full supply contract is valid in Wisconsin if it is not a part 
of an overall attempt to monopolize or a combination in restraint 


of trade. 

2. Such contracts, while not illegal per se, are invalid as to inter- 
state commerce if a substantial segment of commerce is involved, 
particularly if the seller is dominant and the contract runs for more 


than one year. 
3. One year has been indicated as the touchstone for the duration 


of the contract. 


% See note 26, supra at 464. 
37 Nelson Radio & Supply Co. v. Motorola, 200 F.2d 911 (5th Cir. 1952). 


378 Standard Oil Co. v. United States, 337 U.S. 293, 314; cf. Pittsburgh Plate 
Glass Co. v. Jarrett, 42 F. Supp. 723 (M.D.Geo. 1942), aff'd and modified 131 
F.2d 674 (5th Cir. 1952). 
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4. The form of the transaction, 7.e., whether a lease, agency or 
outright sales contract, is not conclusive if in effect it constitutes an 
agreement not to deal with a competitor. 

5. While the Clayton Act by express language only relates to 
transactions in the ‘“‘course of commerce,”’ intrastate sales by a vendor 
also engaged in interstate commerce may be within its terms. 

6. The scope of the line of commerce affected should be determined 
—it may be defined by the courts within extremely narrow confines. 

7. While section 3 of the Clayton Act relates to “goods, wares, 
merchandise, machinery, supplies or other commodities,” there is 
some danger that its scope may be enlarged by judicial construction. 

8. The validity of a particular contract standing alone cannot be 
conclusively judged if it is part of industry practices which in the 
aggregate are restrictive in effect. 
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Land Transfer and Recording in Wisconsin: 


A Partial History —Part II 


W. Scorr Van ALSTYNE, JR.* 


Non-STaTuTORY DEVELOPMENT OF THE 
RECORDING SYSTEM IN WISCONSIN 


Introduction 


In this section we shall examine the historical development of the 
roles of the leading non-official actors involved in the operation of the 
recording statutes. These are the Abstracter, the Lawyer, the Land 
Agent, the Layman, and the Title Insurance Company. In order 
better to understand the role of each as it has developed historically, 
it is helpful to examine the parts they currently play in a land trans- 
action. 

In theory the buyer of land must look to three sources for informa- 
tion about the status of rights in that land in order that he may safely 
consummate his transaction. First he must look to the records of the 
register of deeds for it is here that the basic rights in real property 
are recorded. Next he must look to other public records to ascertain 
whether or not there are other rights, not recordable at the registry 
but still effective against the land. Lastly he must look to the land 
itself, for rights in the land may arise outside the recording system by 
the judicial doctrine of adverse possession; and, furthermore, it may 
be necessary to have the land surveyed in order to ensure that the 
boundaries as described on paper coincide with the boundaries in fact. 

What will be found at the register’s office and in what ways will 
legal problems arise from the records contained there? The buyer 
must determine two things from the records of the register of deeds. 
First he must know whether his vendor is the fee simple owner of the 
property. This means that the records at the registry should reveal a 
chain of documents transferring the fee simple rights in the property 
from the United States Government down to the person with whom 
our buyer is dealing. At this point two problems can arise: (1) either 
the “chain”’ is interrupted,—a complete gap occurs, or (2) the chain 
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is defective,—a partial gap occurs, in that there is a legal defect at 
some point in one of the transfers, and someone possibly still has some 
rights in the property—even though such rights might be rather re- 
mote. Secondly, our buyer must know whether or not there are any 
“outstanding” rights, other than those arising because of a legal 
defect, in the property. These might be unsatisfied mortgages, ease- 
ments, deed restrictions, judgment or tax liens, etc. Some of these 
should be revealed by the records at the registry. However, in Wiscon- 
sin these outstanding rights include some items not to be found in the 
registry records, so at this point our buyer must start looking at 
records outside the register’s office, for land can be subject to obliga- 
tions which are not considered interests in land per se, and hence are 
not recordable as such. 

Thus, for example, after checking the registry for outstanding 
rights the buyer begins to check—among other things—the records 
of the clerk of circuit court to make sure there are no judgment or 
mechanics liens docketed against his vendor (or others in the chain up 
to ten years); he checks the county treasurer’s records for tax liens; 
he checks with the city authorities to ensure there are no obligations 
such as current special assessments or taxes of which he had no prior 
knowledge. All these typical items will affect the status of the bundle 
of rights which our buyer wants to purchase.' 

Now, note that in connection with the very first item—the actual 
chain of title—a seemingly perfect chain could be assembled from the 
records, and yet it could contain a complete gap— if, for example, one 
of the documents constituting a link in the chain were a forgery. 
Furthermore, there are certain legal problems which can arise due to a 
clerical error by someone in the register’s office. Again note that there 





1 The Dane County Title Company of Madison posts to its files each day in- 
formation from the following public records: 


REGISTER OF DEEDS CLERK OF CIRCUIT COURT 
Real Estate Index Money Judgment Index 
Notices of Federal Tax Liens State Income Tax Judgments 
Old Age Assistance Liens Mechanics Liens 
Conditional Sales Contracts Pending Actions 
Notices of Court Actions Pending Federal Judgments 
sar of Attachment 
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COUNTY TREASURER’S OFFICE COUNTY COURT 
Estates of Deceased Persons 


Tax Sales 
Delinquent Taxes Guardianships 
Condemnation of Lands 
U.S. COURT-FEDERAL BLDG. CITY HALL 
U.S. Judgments Street Assessments 
Internal Revenue Liens Water Assessments 
Bankruptcy Sewer Assessments 


Special Charges—for City Services 
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can be rights to which the land is subject, which are in turn matters 
of public record, and yet are in places other than the registry of deeds. 
And remember that via the judicial doctrine of adverse possession one 
could have a perfect chain of title with no gaps or defects, have no 
outstanding rights on public record, and still acquire no rights in the 
property upon purchase if another has acquired title by adverse 
possession! Lastly, our buyer must therefore, not only look to the 
continuity of the chain, the condition of the chain, look to other public 
records, and check the property physically for possession, but also 
have the property checked physically by surveyors in order to be 
absolutely sure the boundaries on paper coincide with the boundaries 
in fact. 

Omitting for the moment any comment on the complexity or 
desirability of such a system of land transfer, we now take up the role 
of our various persons or groups who assist the buyer in his attempt 
to determine from all these sources whether or not he dare, with any 
degree of security, purchase the land in question. It scarcely need be 
stated that the average buyer does not attempt to perform the search 
outlined above and does in fact turn to those who specialize in dealing 
with this system. 

The first of these is the abstracter, within whose province it is to 
prepare an “‘abstract’’ of the so-called record title. This means that 
the abstracter, by means to be discussed later, prepares in chrono- 
logical order, a summary of all the documents in the records of the 
register of deeds, and lists any documents or information appearing 
in any of the other relevant public records. This summary or abstract 
is turned over to the attorney who traces the chain of title, examines 
it for gaps and defects, checks for outstanding interests, and then pre- 
pares a memorandum or opinion of title.? In this opinion he states 
whether or not the record reveals the title to measure up to a standard 
which makes it a “‘marketable’’ interest. 

As an alternative to this procedure the buyer can go to a title 
insurance company which, in effect, carries out the functions of the 
abstracter and the lawyer.* When the title insurance company de- 
termines record title to be insurable, it issues a policy of insurance 
on it. These policies do not, in general, insure against adverse posses- 





2 For details on this see Vouz, Pick, BaLpwin, and De Wirt, Wisconsin 
Practice Metuops, Ch. 7 (1949). 

3 The reader must be reminded at this point that we are describing theoretical 
steps. As a practical matter most contract of sale forms provide that the seller 
will furnish either an abstract or title insurance. However, it is the buyer’s at- 
torney who will examine the abstract or title insurance binder. In case an abstract 
is furnished the buyer’s lawyer evaluates the record title. If title insurance is 
supplied, he examines the binder for exceptions to discovered title defects. 
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sion or questions as to boundaries. Hence, no matter whether buyer 
follows the abstracter-lawyer route or the title insurance route he must 
still check for adverse possession and location. It might be added at 
this point that the buyer obviously has additional protection in the form 
of insurance when he does employ the title insurance method. This 
protection is manifestly more clear-cut than any warranty or tort 
action he might have against the abstracter or attorney, and it is also 
attractive in that it offers protection against error such as forgery 
which may exist in the register’s records. However, the party taking 
the insurance should read his policy carefully. Sometimes defects un- 
covered in the title examination are insured against, but they may also 
be excluded from the coverage of the policy in an exception clause. 

There are, also, the roles played in land transfer by real estate men 
—modern reminders of the land agents of frontier days—and some few 
others. However, the focus of the discussion has been upon the princi- 
pal characters who come to the fore when land transfer from the 
aspect of recording is touched upon. 


Role of the Abstracter 


Having suggested the role of the abstracter in our present-day 
system of land transfer, we now take up three basic aspects of that 
role: (1) how the abstracter’s function—summarizing the public 
records—came about, (2) who started the practice, and (3) how the 
scope and manner of that practice has changed from territorial days 
down to modern times. An examination of these three aspects of the 
abstracter’s role involves a probe into the period from 1836 through 
1900; it was in this period that the necessity for abstracting arose, 
certain men came to the fore to meet the necessity, and certain 
abstracting practices began to crystallize. 

In general, since 1900 abstracting has been largely concentrated in 
the same hands and practices have followed a set pattern. While there 
have been modern developments they have been in terms of refine- 
ment and formalism rather than “‘substantive’’ change. If, however, 
we turn back the clock to the Wisconsin Territory in 1836 we see a 
much different picture of land transfer and the role of the abstracter. 

In territorial days and in the early years of the state, land transfer 
proceeded within a different atmosphere than that of today. Most of 
the land within the state’s borders was then still part of the public 
domain. Hence, in the early years, the single largest item of land 
transfer was the transfer of the public domain into private hands by 
government patent. Practically all the people who entered the terri- 
tory or the state in the early decades were either potential patentees 
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from the government, or buyers from large speculators who had pur- 
chased or obtained great sections of government land.‘ Thus for some 
time in Wisconsin a substantial percentage of land transfer involved, 
either no record title problems at all, or problems of such a nature they 
could be easily solved by a cursory check of the grantor-grantee 
indices. 

However, before many years elapsed in the territory and state, 
some land was sold and resold enough times to acquire a “chain of 
title’ of several links in the public records. Therefore those dealing 
with the land, and individual buyers, began to check the records for 
this chain, to ensure that their potential title or rights came down in 
a direct line from the government. Such a check was intended to fore- 
stall any disturbance of those rights. But, even as the chain of title 
was still brief, it became obvious to many people that the vital in- 
formation contained in the public records could not be extracted with 
any degree of speed or ease by the use of the key authorized and re- 
quired by statute—the grantor-grantee indices. The result is that we 
find definite evidence from as early as 1850, and some evidence point- 
ing back as far as the 1830’s, that particular individuals began to 
organize a different type of key with which to unlock the information 
in the register’s office. This key was the tract index, later to be refined 
by various persons and patented in several forms as “abstract in- 
dices.”’ 

The concept of a tract index was not new—Thomas Jefferson had 
talked of such a method whereby information on record could be 
found.’ It remained, however, for the rectilinear survey system laid 
down in the Northwest Ordinance of 1787, to make such a scheme 
practicable.* Despite this it was not until just before the Civil War 
that men began to develop these new indices to the public records, 
indices which collated all the recorded information, in varying degrees 
of detail, about a specific parcel of land according to surveyed location 
rather than by an alphabetical listing of those who had present or 
past interests in that parcel. 

These tract books were merely useful in pre-Civil War days, but 
they became necessary in the post bellum period, for by 1870 the 
chains of title began to become long enough to make a search via the 
grantor-grantee system an unduly time-consuming process. After 1870 





‘ An illustration of the latter is dealt with by Gates, THe Wisconsin PINE 
Lanps oF CorNELL UNIversiItTy (1943). 

5 There were tract indices in use from the early days in Wisconsin. See DeLa- 
PLAINE AND BurpickK Recorp Book, Ms (Wisconsin State Historical Library). 


6 The urban use of land, with platting and lot numbers, also lent itself to such 
a device. 
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the chains not only continued to increase in length, but increased in 
complexity, as the concept of what could be recorded was expanded. 
The latter phenomenon reflected the general historical development 
of the period with its accompanying specific effects upon land. Thus, 
for example, as corporations multiplied in this period it became more 
common for a corporate link to appear in a chain of title. This meant 
that all the legal ritual accompanying a de jure corporation had to be 
in order and recorded, or else a defective conveyance might appear. 
Similarly the economic recessions in that era had brought about ex- 
tensive foreclosures, which again raised more complex chain of title 
problems. Deaths of early owners also meant that the record title now 
encompassed probate proceedings wherein title had passed. These and 
many more developments meant that the tract indexes (or abstract 
indexes if you like), became more and more valuable as the years passed. 
Likewise, and in a direct ratio, the grantor-grantee books became less 
and less useful since they became more difficult to use during the 
same period. 

The most fascinating thing about tract indices, which are the life- 
blood of modern abstracters, is that they are an example, from an 
early period in the history of Wisconsin, of a case where the law in 
action strayed some distance from the law in the books—doing so, of 
course, in direct response to the needs, pressures, and demands of the 
times. Those who had to operate within the recording framework 
created by the statutes of Revisor Baker and his colleagues found 
one basic facet, the grantor-grantee indexes, unworkable as time 
went on. Hence, private or unofficial development of tract indexes 
took place and a class of abstracters arose. The statute law has never 
effectively caught up with the action people had to take in order to 
transfer land in accord with the recording concept. 

In the beginning, these tract books were merely useful—not vital. 
The three major classes of men to whom these books proved useful 
were the frontier land agents, local registers of deeds, and lawyers. 
So, it was members of these three groups, for the most part, who began 
to prepare tract indexes to the public records of particular counties. 
Among the three the most important single group was probably that 
formed by the registers. 

These groups prepared the indices for two reasons: first for their 
own convenience, and secondly, to sell to the public information about 
the chain of title—information which they could locate faster and 
better than an ordinary person using the public grantor-grantee 
system. However, the passage of years brought about a new situation. 
Rather than merely being able to locate information for the public 














March] LAND TRANSFER AND RECORDING 229 


faster and better than one using the public index, the possessors of 
tract indexes came to enjoy a strategic position of monopoly; the only 
way for the average man to get at the information in the public 
records was via these tract indices. True, in theory one could re- 
construct the chain from the grantor-grantee books; but this method, 
as the chains became more complex, assumed a certain skill in dealing 
with the grantor-grantee system. Furthermore, even if one possessed 
the skill, how could he compete on any basis with the person possessed 
of a tract index? The net result has been that out of the fortuities of 
the past, those who have wound up owning a tract index begun when 
the records were brief and simple, have a valuable possession indeed. 
And, needless to say, to prepare such an index today from the begin- 
ning of the records would be a costly process. 

The early land agents oftentimes prepared indices because they 
were not only constantly selling land for speculators, but reselling 
land and managing property for absentee owners. So they built up a 
body of information in their tract books which they could use them- 
selves. It soon became apparent to them that they had a commodity 
which the public at large was willing to buy. The point is well illus- 
trated by a broadside distributed in December 1850 by James 
Richardson and Company, early land agents operating out of Madi- 
son: 


GENERAL LAND, LOAN AND COLLECTION AGENCY 


The undersigned have established an office at Madison, the 
Capital of Wisconsin, for the transaction of the above branches 
of business, in all their various departments. 

The sale and purchase of Lands, the payment of Taxes and 
Redemption from Tax Sales, in any part of this State, Iowa, or 
Minnesota Territory, will be promptly and faithfully attended 
to. 

To Officers and Soldiers, their Widows and Orphans, entitled to 
Bounty Lands under the late Act of Congress, we tender our 
services in prosecuting their claims, making selections, and 

LOCATING BOUNTY LAND WARRANTS, on lands in 
Wisconsin, Iowa and Minnesota. An extensive knowledge of the 
country embracing the main bodies of unsold Government Lands, 
enables us to select the best fields for location.*** Our charges 
for locating warrants will be, for 40 acre tracts, $5 . 

Having, at great expense, provided ourselves with a com- 
plete Abstract of Title, Tax and Judgment Records, we are able 
to give full and accurate information relating to ownership and 
claim of Real Estate Property in the County of Dane.***7 


Lawyers too became aware of the value of these tract indices and 





7 RicHARDSON Papers (Wisconsin State Historical Library). 
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we find some of them buying or creating early tract books, and selling 
abstracts as an adjunct to their law practice. For example on a letter 
from an L. D. Gage, a lawyer at Richland Center, to the Richardson 
firm in the 1860’s is the following heading: 
Richland County Abstract, Notary Public, Land and 
Law Office 
Opened (Opposire Tue Court House) in 1854 


RICHLAND CENTER, WISCONSIN 


L. D. GAGE HAS ARRANGED FROM THE PUBLIC REC- 
ORDS A SET OF BOOKS BY WHICH HE WILL FURNISH 
ABSTRACTS OF TITLES, to all lands in this County as 
affected by Entries, Deeds, Bonds, Mortgages, Taxes, Tax Deeds, 
Judgments, Marriages, Births, Deaths, Leases, & c. Attends to 
procuring Patents, PAYING TAXES, and to all business re- 


lating to lands.® 


Likewise, in the 1870’s a lawyer, W. W. Haseltine of Stevens Point, 
wrote to Chandler P. Chapman, a Madison abstracter, and stated: 


I wish to start an abstract office for Portage Co. Can you tell 
me how I can soonest obtain an understanding of some system 
and what system would you recommend? How long will it take 
me to learn so that with care I can safely conduct the business? 
. . . » Hoping to hear from you at your earliest convenience I 
remain.’® 


As late as the 1880’s a case reached the Supreme Court of Wisconsin 
involving a lawyer in Waushara County who was preparing an ab- 
stract index from the original public records, and was intending to 
use these books to start an abstract business.'° 

Although lawyers were busy in some counties preparing these 
indexes, the largest single group to create tract indices were the 
registers. This was natural. People about to buy land knew enough 
to go to the registry. There, however, they found a maze of books 
which may have been theoretically simple but which appeared 
extremely complicated to the farmer, the immigrant, the person 
about to buy land for the first time in his life. Obviously they turned 
to the register and either asked questicns or asked him to trace the 
title involved. As a result of this kind of pressure one of several things 
usually happened. Sometimes the county bought a set of tract books 
and the register sold abstracts as a county abstracter. Sometimes the 
register bought the books on his own initiative and sold abstracts 





8 Ibid. 
® CHapMAN Papers (Wisconsin State Historical Library). 
10 Hanson v. Eichstaedt, 69 Wis. 538, 35 N.W. 30 (1887). 
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‘“‘on the side.’’"! Then, on occasion, a register would leave office, go 
back to the courthouse and either copy county-owned tract indices or 
prepare a tract index from the original records—not such an im- 
possible task prior to 1890. 

First let us examine the phenomenon of county purchase of tract 
books. In 1864 a statute authorized counties to purchase not only 
basic tract indices but also the more elaborate versions patented by 
various persons as abstract indices.'* This statutory authorization 
expired in 1864 but was amended in 1867 to include the period 
1864-67; it finally expired in 1867.'* Apparently before 1864 several 
county boards had proceeded to acquire abstract books without any 
statutory basis for their action.‘ Up until 1864 the only indexes to 
the public records authorized and required by law were the grantor- 
grantee type. How many counties acquired abstract type indices prior 
to 1864 is not known for no field study has ever been made of the 
registry indexes in all Wisconsin counties.'* We do know however, that 
at least one county has at present a current abstract index to its regis- 
try records dating to this early period.’* We also know there are at 
least two counties in Wisconsin which now own abstract books dating 
to the 1880’s, and one of these sets may be from an earlier period.!” 

The 1878 Revised Statutes authorized the creation of tract indices 
by the various counties at the option of the county boards.'* There is 
some difference between a tract index and an abstract index; the latter 
is more comprehensive in the information it contains. Despite this 
distinction, many people have regarded the two as synonymous. The 
legislature seemingly recognized this ambiguity in 1881 when it passed 
a statute on the subject.!® From this statute it could be fairly implied 
that since some counties already had ‘‘abstract’’ books, as opposed to 





1 Jn Part I of this article, 1955 Wis. L. Rev. 44, the fact was brought out 
that throughout the 19th century, most registers were paid by fees. Probably the 
fees did not constitute a living wage; hence selling abstracts was indeed a valuable 
adjunct to the register’s official activities. 

12 Wis. Laws 1864, c. 352. 

13 Wis. Laws 1867, c. 39. Interestingly enough, neither statute was couched in 
terms of ratification or cure; both merely declare the authority for tract indices 
or abstract books. The exact reason behind the statutes is not clear. 

“4 There are strong hints that this was the case. The Sheboygan County index 
books date to this very early period. Also note the remarks of the Wisconsin 
y oy Court in Outagamie County v. Zuehlke, 165 Wis. 32, 34, 161 N.W. 6, 

1917). 

1% However, during the 1930’s, the beginnings of a survey were made by the 
Historical Records Survey of the W.P.A. Part of this data has been published in 
mimeographed form by the State of Wisconsin, INVENTORY OF THE COUNTY 
ARCHIVES OF WISCONSIN (22 Vols. 1937-1942). 

16 Sheboygan County. 

17 Rock County and Outagamie County. 

18 Wis. Rev. Strat. c. 37, § 762 (1878). 

19 Wis. Laws 1881, c. 149. 
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the more simple ‘‘tract’’ books, it was permissible for any county to 
adopt abstract books for indexing. Unfortunately the 1881 statute, 
while attempting to clarify an ambiguity, was somewhat ambiguous 
in itself and a clearer statement as to the right and power of the 
counties to own abstract books was not made by the legislature until 
1907. At that time counties with populations of 150,000 or more were 
empowered to have abstract indexes if the county board so desired.?° 
In 1910, the Supreme Court of Wisconsin had before it a case in- 
volving all these laws.”! At that time the court bluntly stated that the 
1881 statute was a recognition by the legislature that some counties 
already had regular abstract books originating not only under the 
authority of 1864, but also under the authority allowing tract indices 
in 1878.22 Furthermore, said the court, the 1881 statute, “. .. by 
necessary implication authorized any county to adopt the system.’’?* 
Thus, the statutes do reflect a somewhat belated attempt by the legis- 
lature to bring the law in the books up to date with the law in action. 
By 1878, however, there were numerous abstract indices in private 
hands. Therefore few counties ever availed themselves of this statu- 
tory opportunity to make the information on record more accessible 
to the public, even though many of the counties had rudimentary 
tract indexes from the beginning. In addition to the existence of 
private abstract books the costs of preparation may have also played 
a deterring role. 

Not until 1910 did anyone ever raise the issue of the propriety of a 
county engaging in the abstract business after once having prepared 
the vital indices.** And, of course, we know that several counties did 
so engage.** Likewise, no one ever appears to have questioned the 
propriety of the register selling abstracts from county-owned indexes 
or from a set which he may have prepared for himself. Manuscript 
materials of land agents, lawyers and abstracters offer little basis upon 
which to determine whether a particular register was selling abstracts 
from county-owned books for the county; from county-owned books 
for himself, or from his own books for himself. However, we do know 
that the register was busy selling abstracts and the many counties in 
which he was selling them in the 1860’s, 70’s, and 80’s included Dane,”* 





20 Wis. Laws 1907, c. 368. 

21 Rock County v. Weirick, 143 Wis. 500, 128 N.W. 94 (1910). 

22 Td. at 505-506, 128 N.W. at 96. 

23 Td. at 506, 128 N.W. at 96. 

* Rock County v. Weirick, 143 Wis. 500, 128 N. W. 94 (1910). 

*% These counties include Rock and Outagamie Counties which are still in the 
abstract business. 

* Burrows Papers, Dane County Land Papers (Wisconsin State Historical 
Library). 
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La Crosse,?” Chippewa,”* and Vernon.”* Thus we know the custom was 
not localized to any extent. 

The registers were on occasion not without competition from their 
own colleagues in government. In the 1860’s the county surveyor in 
Door County was selling abstracts from the county courthouse,*° 
while in Chippewa County in the 1870’s the county treasurer got into 
the business.*! 

Many registers not only prepared tract or abstract indices to be used 
while in office but many prepared them while in office in order to set 
up an abstract office once their tenure was over. Similarly many ex- 
registers went back to the courthouse after completing their term and 
either copied a county-owned set or prepared a new set from the 
original records—not such an impossible task prior to 1890. No 
challenge of a register who did this ever reached the Supreme Court 
until 1910.*2 Then the suit arose because the register was copying 
county-owned abstract indexes.** The Supreme Court of Wisconsin 
said the county-owned books constituted a part of the public records 
and anyone could copy them even for the purpose of making a “rival’’ 
set of indices.** Seven years later, however, the Supreme Court 
modified this view and held that, when a county owned abstract 
indexes, such volumes were semi-private and copying could be for- 
bidden.* 

From this discussion it can be seen that the registers have played a 
significant role in the development of modern abstracting because 
they were by far and large the most important single group who pre- 
pared the tract-abstract indexes which enable modern abstract agen- 
cies to function. At the same time it must be remembered that in those 
counties where the registers did prepare such indices, oftentimes there 
were others who also prepared similar books. Sometimes, in fact, there 
was competition among those who owned sets of tract books; some- 
times these men would consolidate; and in many counties the final 
result was monopoly in one person or concern. A hasty illustration 
from a particular county will show how several sets of indices were 
prepared by different people in a single community, and also the con- 





27 Buiss Papers (Wisconsin State Historical Library). 

28 Burrows Papers, Chippewa County Land Papers (Wisconsin State Histor- 
ical Library); Buiss Papers, op. cit. supra note 27. 

29 Buiss Papers, op. cit. supra note 27. 

30 Tbid. 

31 Burrows Papers, op. cit. supra note 28. 

% Rock County v. Weirick, 143 Wis. 500, 128 N.W. 94 (1910). 

33 bid. 

% Jd. at 507, 128 N.W. at 96. 

% Outagamie County v. Zuehlke, 165 Wis. 32, 161 N.W. 6 (1917). 
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solidation tendency which has manifested itself frequently among 
abstracters. 

The first tract index in Madison (for Dane County) was prepared 
prior to 1850 by J. G. Knapp, a former register of deeds.** He soon 
sold the books to Delaplaine and Burdick, early land agents. They in 
turn sold them in 1850 to James Richardson & Company, another 
firm of early land agents operating out of Madison.*” One of these 
books, now in the possession of the Wisconsin State Historical 
Library ,** reveals the informality and simplicity with which they were 
begun. It is an ordinary journal type book with a page allocated to 
each piece of realty by government survey or sub-division descrip- 
tion.** 

A second index to the Dane County registry was prepared from the 
public records by John Catlin, a Madison lawyer, and Ezekiel 
Williamson, a surveyor, in 1854.4° The men were associated as land 
agents at the time but both had multifarious interests; Catlin for 
example, flirted with politics, practiced law, acted as a land agent, and 
even dabbled with a store for a time.*! Consul W. Butterfield, in his 
History of Dane County, claims that Catlin and Williamson opened an 
abstract office in Madison as early as 1846 and that it was the first 
of its kind in Dane County.* He also claims this office was the second 
abstract office in Wisconsin.“ 

A third set of tract books was prepared in 1859 from the public 
records by Fred Mohr, then register of deeds for Dane County, and 
W. A. P. Morris, a lawyer.“ Morris and Mohr also bought up the 
index prepared by Catlin and Williamson. Finally Mohr sold out to 
Morris. Richardson then consolidated with Morris in 1862 but sold 
out to him shortly thereafter.“* Morris finally disposed of his indices 
to another lawyer, Chandler P. Chapman, in 1866.4* Chapman did 
business in a somewhat casual fashion until 1884 when he incorporated 
the Dane County Title Company (forerunner of the present firm of 
the same name), and the modern era of abstracting may be said to 


have begun. 





% Records of the Dane County Title Company. 

37 RICHARDSON Papers, op. cit. supra note 7. 

38 DELAPLAINE AND Burpick REcoRD Book, op. cit. supra note 5. 
39 Thid. 


‘© Records of the Dane County Title Company; Catiiv Papers (Wisconsin 
State Historical Library). 

41 Cattin Papers (Wisconsin State Historical Library). There is a Ms. sketch 
of Catlin’s life at the Wisconsin State Historical Library. 

2 ee History oF Dane County 724 (1880). 

3 Thu 

“ Records of the Dane County Title Company. 

4 RICHARDSON Papers, op. cit. supra note 7. 

Records of the Dane County Title Company; CHapmMaN Papers. 
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At this point, having seen how the abstracter’s function came about, 
and who started the practice, let us turn to the third facet of our 
examination of the historical development of abstracting. This facet 
covers the changes in the scope and manner of abstracting practice 
from territorial days down to the modern era. 

Any discussion of the change in the scope and manner of abstracting 
should start with one salient fact: modern abstracts are long and 
complex while early abstracts were brief and simple. How did this 
change come about? Why did it come about? The answer to the former 
query can be made in brief form—the change came about gradually. 
However, the answer to the second question is more complicated be- 
cause it involves general environmental influences at work in our so- 
ciety in the 19th century. Chief among these, as we have pointed out, 
was the phenomenal technological-scientific development which began 
in that period, and the collateral urban shift of population which 
accompanied these advances. The other influences included the tre- 
mendous growth of population and the waves of non-English immigra- 
tion (raising new problems with “‘strange’’ names in the chain of 
title), each of which brought to bear their particular pressures upon 
land use, recording, and abstract practice. 

The change in abstract practice can be best clarified if the reader 
remembers three main features of an abstract, old or modern. These 
features are: (1) the form of the abstracts over the years; (2) the 
length of the abstract; and (3) the content of the abstract. Each of these 
features has grown from simple origins into something more complex 
or more elaborate. This in turn has had a distinct economic impact 
upon land transfer, for with increased complexity and length have 
come greater costs, in dollars and time, in terms of both the abstract- 
er’s role and the lawyer’s role. 

The almost startling contrast which illustrates the growth and 
change in the form, length and content of abstracts is best shown by 
first describing a typical modern abstract, and then turning back to 
describe a very early abstract. 

First, a modern abstract consists of typewritten, chronological, 
abstracted entries from the public records, entered upon plain legal- 
size paper. Curiously enough the advent of the typewriter enabled a 
return to the general format of the earliest of abstracts, although in the 
intervening years other forms were tried and used by abstracters. 

Second, the length of our modern abstract is apt to be in excess of 
thirty legal-size sheets and the number of entries in excess of one 
hundred. This length is not due, however, solely to the fact that over 
the years the number of transfers has grown; length is also directly 
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related to the content or nature of the entries. There appear orders 
relating to drainage and sewage districts, complete divorce proceed- 
ings, mortgage foreclosure actions, detailed extracts from probate 
proceedings, affidavits identifying persons, easements for telephone 
and power lines; these and many items more show the tremendous 
increase in what could be recorded and at the same time reflect two 
of the great influences which have shaped the recording system—the 
rural-urban shift and the technological-scientific development of the 
past century. 

Each time a modern abstract is brought up to date or “‘continued,”’ 
there appears at the end of the entries a certification by the abstracter. 
This certification takes the form of a printed certificate and is, for the 
most part, a lengthy summation listing all the records searched by the 
abstracter. These include records of the office of the register of deeds, 
county court, circuit court, the county treasurer, and the city clerk. 
The specific items included are not only the basic real estate records 
of the registry, but records of federal tax liens, old age assistance liens, 
mechanics liens, money judgments, bankruptcy proceedings, tax 
sales, real estate taxes, sometime municipal special assessments and 
other items. Turn now to a 19th century abstract from the Civil War 
period. 

A typical early abstract is one prepared by James Richardson & Co. 
of Madison in 1863.‘7 It was completely written by hand, the lines 
being spaced widely, upon short legal style paper. The description 
was contained in a heading entitled, ‘‘Abstract of Title of E14 of 
NW Sec 11, Town 7, North Range 7 East. Dated at Madison, 
Wisconsin April 13, 1863, 4 o’clock PM.’”’ Each transfer in the chain 
was listed, beginning with the patent in 1837. On the margin were 
notes to the effect that one witness was missing on a deed given in 
Wisconsin, and another on a deed given in Michigan, and that an 
acknowledgment in connection with a power of attorney had not been 
made properly. At the end was written, “Judgments—None in 
Circuit & Co. Courts for 10 years last past. Taxes—None.’’ The chain 
consisted of nine entries. The entire abstract, in large handwriting, 
was contained on two and one half short-length pages. 

In contrast to a modern abstract this is an extremely simple docu- 
ment. The coverage or content of the abstract is basically limited to 
three things: the real estate records of the register’s office, judgment 
records of the clerks of county and circuit courts, and delinquent taxes 
as shown by the county treasurer’s records. Second, even though this 
was country, as opposed to city, property, the abstract is still typical 





47 CaTLIN Papers, op. cit. supra note 41. 
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of those of the period.‘* Third, many of the items which would be 
covered in a modern abstract either did not exist or were not required 
by the attorneys who were to examine the abstract. For example, 
telephone and power easements did not exist in the 1860’s, and on 
none of the 19th century abstracts examined in this study was there 
mention of special assessments. Similarly, extensive details as to pro- 
bate proceedings never seem to appear on 19th century abstracts. 
The so-called “‘excursions’’ to probate simply did not take place.*® 
Likewise, divorce was a relatively infrequent occurrence in the 19th 
century and among the many 19th century abstracts examined for 
this study not one entry was found relating to divorce.®® Clearly 
many of the items in a modern abstract are products of 20th century 
living, and are in the abstract because the examining lawyers demand 
they be there. 

Beyond the gradual changes in length and content were some 
changes in form which are not apparent merely from a comparison of 
an early abstract with a modern one. From the plain, short-length 
paper of the Richardson abstract we find that in some counties, by the 
1870’s, printed forms were developed.*' In general these forms re- 
sembled pages of a tract or abstract index and the chain was entered 
as it would have been in such an index. At the bottom of the page the 
judgment and tax entries were added. By 1885 we find an abstract 
of this type consisting of three pages and containing 35 entries;®? 
this particular abstract covered a city lot in Madison and the number 
of entries was increased by sub-division and frequent urban transfer. 
In 1894 we find another tract-type abstract on a city lot, but it con- 
sisted of seven extremely wide pages and contained 52 entries.®* In 
the latter part of the 19th century we begin to find long, legal-sized 
printed form blanks used.** With the advent of the typewriter the 
modern style abstract evolved around the turn of the century.® 





48 Among the collections containing many abstracts, examined by the writer, 
were the Biiss Papers, Burrows Papers, CaTLIn Papers, CHAPMAN Papers, 
Ga.e Papers, RicHarDsoN Papers, and Strone Papsrs—all at the Wisconsin 
State Historical Library. 

49 The amount of probate material included in an abstract varies with local 
custom; even today some communities minimize the volume. 

59 See note 48, supra. 

51 The earliest form found by the writer was dated 1868; Burrows Papsrs, 
op. cit. supra note 26. In the Buiss Papsrrs, op. cit. supra note 27, the writer dis- 
covered that Bliss had a form made up for a large section of the city of La Crosse 
where he was subdividing and developing sections at the time. 

52 Burrows Papers, op. cit. supra note 26. 

53 Tbid. 

54 Modified versions of this type were made in various localities. 

5 The technological impact of the typewriter upon abstracts has, of course, 
been considerable. The typewriter enabled individuals to require more detailed 
information in the abstracts, thereby promoting more bulky, more expensive 


abstracts. 








238 WISCONSIN LAW REVIEW [Vol. 1955 


Some hint has already been given as to the explanation for the 
gradual and constant increase in the length and complexity of content 
of abstracts. First, through the mere passage of years the number of 
transfers accumulated and made chains longer. Second, as urban life 
grew and technological development speeded up, the number and 
kinds of rights in land expanded and grew more complicated. So, the 
attorneys who examined abstracts found that they needed more and 
more information in the abstract. All this is, of course, connected with 
our survey of the expansion of what could be recorded in the 19th 
century. It will be recalled that there was a tremendous spurt in 
allowing all sorts of documents affecting interests in land to be re- 
corded. That in turn added more items to the list of what had to be 
in the abstract before the lawyer could evaluate that abstract and 
write his title opinion. Naturally this has meant that abstracts have 
taken longer and longer to prepare, and longer to examine. Further it 
has meant that the costs of transfer have increased as abstracting and 
legal fees increased. The net result is a seemingly unjust burden on the 
ordinary purchaser of urban land and economic waste in general. 


Role of the Lawyer 


The role of the lawyer was great in the development of both phases 
of the recording system. It is, however, in the non-statutory phase 
that attorneys exercised a truly powerful influence upon the recording 
framework and land transfer. We have already seen one important 
way in which this influence was exercised—in the preparation of 
tract-abstract indices. In addition we have suggested that one of the 
factors forcing an increase in the complexity and length of abstracts 
was the demands of the Bar. This section proposes to further examine 
those demands and attempt to explain further why they came about. 

As a starting point let us refresh our minds as to the role of the 
attorney in today’s recording framework. Once the abstracter has 
prepared an abstract of the information in the public records, the 
lawyer examines the abstract, traces the chain of title, scrutinizes the 
chain for gaps and defects, checks for outstanding interests against 
the property, and prepares a memorandum or opinion of title based 
upon this examination. Turning back to the days of the territory and 
early statehood we find, of course, a different picture, marked by 
much informality. 

Much of the land transfer going on in the early 19th century was 
at or near the patent level. Thus in many cases there simply was no 
chain of title. Where chains of title had developed, they were still so 
short as obviously to give little need for a written opinion by the 

















March] LAND TRANSFER AND RECORDING 239 


lawyer. The reader should not be surprised therefore, to find that the 
account book of a Wisconsin lawyer for the years 1845-1847 reveals 
only an occasional title opinion—or in the quaint language of the day, 
an “‘exegis’’ as to title.* 

However, by the 1860’s examining titles played a greater role in 
the general practitioner’s business. Thus we find John 8. Wilson, an 
attorney at Richland Center, announcing on an 1863 letterhead: 


Practices Law in Richland, Grant, Iowa, Sauk, Crawford and 
Vernon Counties. Makes Collections, Forecloses Mortgages, 
Examines Titles... .*” 


In those days it is very probable that Mr. Wilson also did the actual 
abstracting. Nonetheless we do know that lawyers did examine and 
make objections to titles even in this early period. Therefore we find 
land agents, who were themselves oftentimes lawyers, frequently writ- 
ing to obtain quitclaim deeds to clear a chain from defects. Sometimes 
these defects were created when an instrument was not executed 
properly or even when some part of the instrument was merely 
ambiguous. Hence it is not unusual to find the Richardson firm of 
Madison writing, in 1857, to Charles Doty at Menasha, Wisconsin: 


We once upon a time purchased of Farwell among others some 
lots deeded by Boardman to you and conveyed to Farwell in your 
general quit claim to him. Now there are objections made to title 
because the Lots are not named & only described as land by 
government descriptions & we wish to obtain from you a quit 
claim of these Lots as follows .. . .58 


Furthermore, lawyers not only examined titles, raised objections, 
and forced land agents to clear the record; by their action they some- 
times killed the transaction. So, we find John S. Kimberly of Buffalo, 
New York, writing to the Richardson firm in the 1860’s and relating 
how a real estate closing on Wisconsin land had fallen through be- 
cause the buyer had discovered a title defect in the “‘search’’ (ab- 
stract).5® Even though the defect had been remedied the deal had been 
wiped out. Sometimes when a defect was discovered we find agree- 
ments, such as the following: 

Middleton Feb’ 18th, 1861 


For and through sufficient reasons the forty Acre tract of Land 
is not clear of incumbrance, nor does a deed given this day specify 





5% Baxer Papers, Account Boox ror Lecat Business (1845-1847) Ms. 
(Wisconsin State Historical Library). 

57 RICHARDSON Papers, op. cit. supra note 7. Italics inserted. 

58 Tbid. Italics inserted. 

59 Ibid, 
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the same—given by John Reeves to William Reeves, but this 
Indenture undertakes and agrees that the said John Reeves will 
clear the said piece of Land on or before the first day of January 
1863, or make himself liable for all costs, expenses, or whatever 
may accrue from non fulfillment of Contract. 


John Reeves® 


Note that even at this early date the real meaning of a so-called 
warranty deed had been destroyed. People no longer relied on the 
covenant of warranty but wanted advance assurance that the record 
title was good. 

After the Civil War lawyers began to formalize their title opinions. 
Some merely wrote at the bottom of an abstract a brief note to the 
effect that title was “good” or free from defects. Gradually the 
written memorandum came about.” At the same time, as we have 
already noted, there was a gradual increase in the information which 
individual lawyers required of abstracters before they would give an 
opinion as to title. This was due to two factors, one of which has 
already been touched upon. We have seen that from the Civil War 
to the present general historical development played a strong role in 
forcing lawyers to demand more information of abstracters. Beyond 
this, however, was a second and more subtle factor, which may best 
be labelled as the ‘“‘marketable’’ factor. The culmination of each title 
opinion is the expression of belief on the part of the examining lawyer 
as to whether or not the abstracted record reveals a title reasonably 
free from defect, or “‘marketable.’’ The early title opinions often con- 
sisted of a few words indicating that the title was good or so free 
from defect as to be marketable. Just what is required before a title 
can be declared marketable has been and is a perennial problem and 
has had a direct bearing on the content and length of abstracts.™ 

While it has been the Supreme Court of Wisconsin which has, from 
time to time, declared on particular facts whether or not a record 
title was “‘marketable’’ the fact remains that in each community the 
local Bar sets an uneasy, quaking standard of marketable title. On 
rare occasions this uneasy truce between the extremists, sometimes 
called “flyspeckers,’’ and the rest of the Bar, erupts into a lawsuit 
which is driven to the Supreme Court of the state. On occasion, as in 





6° Burrows Papers, op. cit. supra note 26. 

6 Abstracts in RicHarpson, Buiss, Burrows and related collections. 

* For examples of a modern memo see Vouz, BALpwin, Pick, and De Wirt, 
Wisconsin Practice Metuops, §§ 173-175 (1949). 

*’ The Wisconsin State Bar Association has attempted to reduce pettifogging 
by formulating title standards. However, in the last analysis, the amount of 
adherence to these standards depends upon their compatibility with local custom. 
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Douglas v. Ransom,“ the court has been inclined to raise standards 
for record title so high that the bounds of practicality seem strained. 
One result has been legislative action in the form of a remedial statute 
of limitations to once more facilitate land transfer in Wisconsin. In 
any event the marketable standard against which all record titles, as 
evidenced by abstracts, are judged, has had a direct bearing on the 
content and length of abstracts because that standard has become 
increasingly severe from territorial days to the present. 

As the concept of what could be recorded was expanded over the 
years from 1836 through 1898, more types of documents entered the 
chain of title. Each of these has meant, for the most part, an increase 
in the possibility for a partial, rather than a complete, gap in the 
chain. In other words many of the new types of instruments which 
are recordable not only involve a link transferring rights in the prop- 
erty, but, more deadly, present compound possibilities for a defect in 
the forging of that link. For example let us assume that a corporate 
owner once passed the property in the chain. Think of the possibil- 
ities for finding that link defective. Even though the actual deed 
given by the corporation might, on its face, appear legally sufficient, 
suppose there was a defect in the organization of the corporation? 
Soon one might push possible defects into the meetings of the boards 
of directors. 

Beyond this first fact is an item which is another reason title 
standards have become increasingly severe. This is the value judg- 
ment which must be exercised by the examining lawyer as to the 
information which he needs in the abstract in order to make a proper 
evaluation of the record title. Stated another way, it might be said to 
be the value judgment which the examining lawyer must exercise 
when evaluating the ‘‘reasonable’’ possibilities of challenge to a given 
title. It is in this area that a real problem comes to the fore. In many 
communities there are those lawyers whose sense of caution over- 
whelms any sense of mathematical probability. They object to an 
abstract which does not show “everything”’ and then in turn object to 
individual entries on bases which can be categorized as tenuous on 
logical grounds. The net result is that title examination has a tendency 
to sink to the lowest level of legal pettifogging and common sense in 
any community. Such lawyers often think they are displaying eru- 

6 205 Wis. 439, 237 N.W. 260 (1931). 

% Wis. Laws 1941, c. 293, now Wis. Strat. § 330.15 (1953). The purpose and 
background of the “Thirty Year Statute” are given by Tulane and Axley, Title 
to Real Property—Thirty Year Limitation Statute, 1942 Wis. L. Rev. 258. 

Wis. Strat. Ch’s. 235, 330 (1953) contain many other “curative” sections. These 


reflect necessary legislative intervention in the marketable title area over the 
years. 
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dition in the law, failing to grasp that they are but displaying their 
inability to measure genuine possiblities of danger. 

Be that as it may, the very real problem for a buyer of land remains 
twofold: (1) is there an outstanding interest in the land, by way of a 
“defective” link, of such a nature that the reasonable probabilities 
are that the owner will be challenged as to his peaceful possession; and 
(2) when the buyer goes to sell his land some day, will he be able to 
present a “‘marketable”’ title to his buyer. It is in concern with this 
last point that the flyspeckers swing a potent club, for even though a 
lawyer of ability realizes that the mathematical probability of a defect 
really causing the buyer loss, is well-nigh non-existent, still that 
lawyer must live with the flyspeckers in his community; hence, he 
does not want to tell his client a title is marketable as long as there is 
anything subject to question. Thus, over the decades as more and 
more possiblities for defects in a chain have arisen, lawyers of lesser 
judgment have insisted on more and more detail in abstracts and they 
have been able to do so because in the last analysis no other lawyer 
wants to be the goat. 

Role of the Land Agent 


Dealing with ‘western’ land in the 19th century was a class of 
men who might be superficially identified with modern real estate 
agents. The resemblance between the two fails, however, once an 
analysis of their respective functions begins. Such analysis also reveals 
why the frontier land agents are extinct. The basic function of these 
men was to act as agents for large speculators and small claimants of 
government lands. They acted as a funnel through which much of the 
public domain finally poured into the hands of small landowners and 
they thereby played a tremendous role in the opening of the west. 
The story of these individuals, sometimes lawyers by training, func- 
tioning as frontier middlemen in the disposition of the public domain, 
is a fascinating and largely unexplored chapter in American history.” 

The land agents did many things to help shape the nonstatutory 
phase of the recording system. They prepared tract-abstract indices,*’ 
helped establish the practice of ‘“clearing’”’ record titles of defects,** 
and promoted types of transactions which brought new documents 
into the recording system.® In addition they performed another func- 
tion as part of this shaping, a function which has not been mentioned 

% A study of Cyrus Woodman of Mineral Point, early land agent for the 
Boston & Western Land Company, is currently being completed by Mr. Gara, 
doctoral candidate in the History Department of the University of Wisconsin. 


67 Note the examples of Catlin and Richardson. 


88 See note 58, supra. 
** Variations of the land contract are probably the outstanding examples. 
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up to now but the significance of which must not be overlooked. They 
“trained’’ laymen to the notions of the formalities, and the practices, 
of the recording system. This was particularly important in Wis- 
consin due to the large influx of non-English speaking people into the 
state from its early days. 

Notions of seals, witnesses, recordation, and the like were vague in 
the mind of the frontier layman, yet all were involved in land transfer. 
While lawyers were also involved in the preparation of documents 
and conveyancing, the land agents—particularly in the early days— 
were frequently the only specialists or technicians involved in a 
transfer. Admittedly some of the agents were law-trained. The 
significant point is, however, that special individuals, while acting as 
land agents, had an opportunity to pass upon the degree of formality 
in instruments of conveyance in order that those instruments would 
meet the requirements for recordation, and then saw that those docu- 
ments were recorded. 

Since these agents were primarily concerned with the sale of land 
for their principals, naturally they were concerned over any possible 
obstacle to that sale. Thus, in a day of poor communication, it was 
vital that they be able to execute instruments on the spot with the 
proper degree of formality. So we find C. C. Washburne, land agent 
for the Boston & Western Land Company, writing to Madison in 
1853 relative to his appointment as a notary public.”° He was anxious 
to expedite his commission in order that he might execute instruments 
relating to land transfer immediately and properly.” 

The insistence by the land men that documents of transfer be in 
order often irked the laymen and sometimes provoked amusing in- 
cidents. For example, among the papers of Henry Bliss, land agent in 
the La Crosse area, we find that such insistence brought forth the 
following reply, dated June 20, 1870, from the layman involved: 


Sent the deeds to the Bank again and think that they are suffi- 
cient for your Yankee law, here they hang even [sic] a man with- 
out a seal, if he deserve it. But I want you to send me the cash 
with the instructions, if the deeds are not right again; as I intend 
positively to withdraw from our agreement if you do not come 
up to terms this time.” 


In the 1890’s, as the days of the land agents were about over, we 


find fleeting reflections of ways in which dishonest agents exercised an 
influence on laymen as to the formalities of conveyancing and record- 





77 WoopMAN Papers (Wisconsin State Historical Library). 
1 Tbid. 
7% Buiss Papgrs, op. cit. supra note 27. 
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ing. For example, in the correspondence between Rosholt, a land 
agent in Eau Claire, and George Burrows, a land agent in Madison, 
we find Rosholt complaining to Burrows that he had had trouble with 
Abel Svenson because the latter refused to allow Rosholt to take 
advantage of him on a land contract.”* Rosholt, who dealt mostly 
with immigrants,” advised his customers not to record their land 
contracts, nor to have them acknowledged.”> However, he grumbled, 
when the purchasers take their contracts to lawyers, the latter require 
acknowledgments.”* This type of reprehensible conduct came in the 
closing days of the frontier and, of course, long after the days of 
reputable agents such as Woodman and Washburne of Mineral Point. 
Nonetheless, instances of this sort did not have to happen many 
times between the immigrant land purchaser and the land agent be- 
fore the concepts of formality, regularity, and recordation spread by 
word of mouth among the new Americans. 

With these few illustrations it is almost impossible to convey the 
importance of these men in solidifying the recording concept and 
practices among the mass of small landowners, but nonetheless that 
importance must not be underestimated. While lawyers played a role 
in the same solidifying process they usually did not come into the 
transfer picture at the primitive and formative stage at which large 
speculators conveyed to small holders. It was at this stage that the 
mass of people first encountered the recording framework. 

The land agents exercised one more influence worthy of mention. 
This influence is somewhat subtle and was exercised in relation to 
abstracts. Like the lawyers, the land agents—when dealing with 
the resale of land—had an impact upon the form and content of 
abstracts. The land agents’ influence was often in the direction of 
required clarity and arrangement. Thus we find a wrathful Cyrus 
Woodman complaining about the quality of an abstract in 1860: 





I have rec’. your letter enclosing what Eaton called an ab- 
stract of the title of the lands sold on Exon... . 

This pretended abstract is not worth a damn. I suppose I shall 
have to go in person to Stevens Point & Grand Rapids to find out 
whether Scott really had any lands at the time judgment was 
obtained against him.77 


When the agents prepared their own abstracts, they thereby set a 
standard, and thus exercised some influence over the form the ab- 





73 Burrows Papers, op. cit. supra note 28. 
4 Ibid. 

% Ibid. 

% Ibid. 

717 WoopMAN PaPERrs, op. cit. supra note 70. 
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stracts were to take and their clarity. This particular influence must 
not, of course, be over-emphasized; there is little doubt that the 
greatest single impact upon abstracts was produced by the judgments 
and actions of attorneys. Nonetheless, this early guidance by the 
land agents did start the abstracts on their way. 


Role of the Layman 


The mass of citizens had no interest in land transfer other than as a 
buyer or seller. The role of the ordinary buyer or seller (whom we 
shall call the ‘‘layman,’’ for convenience), in relation to the recording 
system has already been touched upon, directly and indirectly, at 
scattered points in this study. Hence, at this juncture, a restatement 
and brief summary of that role should be sufficient for the reader to 
grasp its significance. 

The layman has had an impact upon the recording system in three 
distinct ways. First, the creation of the basic social value of recorda- 
tion was the product of lay thinking and lay action.”* Secondly, the re- 
cording base for land transfer was made secure by the continued 
acceptance and spread of the same social value by the mass of people 
as America developed.’® Thirdly, the undirected growth of the non- 
statutory phase of the recording system can be directly attributed to 
the default or lack of legislative action by the mass of laymen through 
their representatives. °° 

In rapid review it can be pointed out that the recording value, in 
its colonial form, consisted merely of making public all rights in land. 
The value, at that time, was more of a political-economic value than 
a legalistic one. Further, it was an expression of the mass of citizens 
in small frontier type communities where majority feelings reached 
legislative expression unaccompanied by highly organized lobbies and 
other complex ramifications of the modern legislative process. 

Once the social value was stated and restated in statutes, for over 
two hundred years little attention was paid by the mass of people to 
the direction of the development of practices growing out of the 
statutory expression; hence, the only statutory change in the 19th 
and 20th centuries was that pressured through the legislature by 
action of established groups who were dealing with those statutes. 

In other words, once the layman had created and established the 
social value of recordation, the development and ramifications of 





7 _ Part I of this article, 1955 Wis. L. Rev. 44, at 45-48. 

79 Tbid. 

8° Note that the survey of statutory development contained in Part I of this 
article, 1955 Wis. L. Rev. 44, indicates an absence of any statutory direction for 
the obviously growing class of abstracters, index problems, etc. 
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that value fell into the hands of organized classes who themselves 
developed to deal with it on a commercial basis. As America grew 
larger and legislative expression more complicated the mass of people 
lost control over the development of the machinery and costs in 
buying and selling land. The burdens and problems created by the 
undirected development of the social value of recordation were to be 
borne by the mass of people, yet those same people by a sort of de- 
fault beyond their control were to have little or nothing to say about 
that development. 

At this point, having dicussed four principal aspects of the 19th 
century development of the non-statutory phase of the recording 
system, it is desirable that we should at least mention briefly a 20th 
century aspect which contains significant hints for the future. This 
aspect is title insurance. 


Role of Title Insurance 


Although title insurance is today a vital and rapidly growing part 
of the non-statutory phase of the recording system, its roots in Wis- 
consin begin only shortly before World War I.*! Nonetheless, the 
general antecedents of title insurance are to be found in the 19th 
century, and thereby connect it with the general period under dis- 
cussion. This fact, coupled with the great significance of title insur- 
ance at present, justifies a brief outline as to what title insurance is, 
where it came from, and where it may be going. 

At the beginning of this chapter we pointed out that the function 
of the abstracter is to present, in synoptic form, a chronological 
picture of all the information about a piece of realty as reflected in 
the various public records. The function of the attorney is to pass 
upon this “record title.’’ Modern title insurance practice encompasses 
both of these functions and also performs a third function, viz., in- 
demnity to the insured in case there is a mistake: (1) in the public 
records; (2) in searching the public records; (3) in evaluating the 
record as showing a marketable title. However, title insurance still 
does not, in general, protect the insured against survey problems, 
adverse possession in any form, mechanic’s liens not of record, zoning 
changes, problems with appliances which become fixtures, or certain 
taxes and special assessments.*? So the buyer or dealer with land must 
still check these items as far as possible and assume the risk, where 
they are not “‘checkable.”’ 





81 ANNUAL REPORT OF THE COMMISSIONER OF INSURANCE, STATE OF WISCONSIN 
190 (1952). The Report indicates that the Title Guaranty Company of Wisconsin 
was incorporated in 1917. 

82 Most of these items are excluded from the coverage by the ordinary printed 
policy form. 
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There are in Wisconsin today three companies licensed to sell only 
title insurance.** Of these, one company (Title Guaranty Company of 
Wisconsin), is a Wisconsin corporation.** The other two are not only 
foreign corporations but do business on a national scale, which the 
Milwaukee company does not. The two non-Wisconsin corporations 
have only recently entered the state, in terms of actual operation,®™ 
but already are expanding their operations at a rapid rate. Before 
elaborating to any extent on Wisconsin title insurance operation it is 
necessary, for a clearer picture, to turn back to 1876 and eastward to 
the state of Pennsylvania. 

According to most sources, the first title insurance company in 
America arose in Philadelphia in 1876.*%* The specific reasons for its 
inception are not completely agreed upon by various authorities but 
one thing appears clear: the abstract-attorney system was not able 
to service local demands for land transfer at the time. The idea spread 
elsewhere in the 19th century but chiefly in urban areas where the 
frequency of transfer was high and the rights, public and private, 
attaching themselves to land were so numerous and complex as to 
cast doubt upon the safe use of indices. 

There are some indications that these early title insurance firms 
made an extremely cursory check of the public records and actually 
took a substantial risk of title defects.*7 However, before long com- 
panies arose which followed the regular abstract-attorney pattern and 
whose chief selling point was not speed or economy but rather that 
they offered something in addition to the abstract and lawyer’s 
opinion, 7.e., indemnity for mistakes in, or in connection with, record 
title. This has been the general practice followed in Wisconsin.** 





83 ANNUAL REPORT OF THE COMMISSIONER OF INSURANCE, STATE OF WISCONSIN 
190, 198 (1952). 

% Jd. at 190. 

% Td. at 198. 

% The following contain summaries of varying length on title insurance: 
9 APPLEMAN, INSURANCE Law AND Practice 1-28 (1943); Cushman, Torrens 
Titles and Title Insurance, 85 Untv. or Pa. L. Review 589-612 (1937); 1 Joyce, 
A TREATISE ON THE Law oF INSURANCE 59, 109 (1917); GaGn, Lanp T1TLE AssuR- 
ING AGENCIES IN THE UNITED States 78-128 (1937); Gage, The Land Title 
Underwriter, 14 THe JouRNAL oF LAND AND Pusuiic Utitiry Economics 56-65 
(1938); PowELL, REGISTRATION OF THE TITLE TO LAND IN THE STATE oF NEW 
York 5-7 (1938); Vance, HANDBOOK ON THE Law oF INSURANCE, Ch’s, 1, 17 
(1951). There is additional periodical literature on the various aspects of title in- 
surance. 

87 See the remarks in Anonymous, Marketability in Title Insurance, 16 THE 
LAWYER AND BANKER 236-238 (1923). 

88 Nonetheless, transfers in which title insurance is employed are frequently 
more rapid than those involving the regular abstract pattern. In some areas 
(notably California), title insurance companies are organized on a local basis. 
Frequently, in such case, the company has arranged the title records for the 
locality in such an efficient manner that it can get at the essential title facts 
almost as quickly as a person transferring under a system of title registration. 
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One caveat, however, should be added to all this. Publicity has 
never been given to the exact basis for title insurance operation and 
hence it is well-nigh impossible to determine: (1) how much abstract- 
ing and examining are actually done before insurance is issued; (2) 
how much abstracting and examining are objectively necessary before 
insurance can be issued; (3) how much of the total cost is, therefore, 
objectively chargeable to the abstract-attorney phase and how much 
to the pure insurance phase; (4) what the loss to premium ratio 
really is. 

Writers have commented upon this situation at length,*® but most 
of them fail to distinguish between two basic approaches or analyses 
of title insurance. First of all, title insurance is basically insurance on 
a risk that has already been consummated. The loss which is being 
insured against has already taken place and can, for the most part, be 
examined. This differs from ordinary casualty or life insurance where 
the specific loss being insured against has not taken place. The only 
concern of the company in the latter case is to compute, upon past 
experience, the mathematical probability of occurrence of future loss. 
This brings us to the two analyses or bases for title insurance: (1) It 
may not be true “risk’’ insurance but instead a guarantee that after 
examination of particular past events (the record title), the title is 
found to be free from defects and marketable. The only true insurance 
(i.e., the computed gamble) found in such an analysis is in relation to 
errors in the public records. These, however, can be argued to be so 
small as not to be a major consideration. (2) It could be based upon a 
cursory examination of the public records and once the current owner 
is found to have an unencumbered fee, the company will gamble 
there is nothing wrong with the title without exhaustive checking. 
This basis would depend upon the development of actuarial tables 
showing the mathematical percent of loss incurred over the years. 
Such an approach should, of course, involve less time, expedite trans- 
fer, and even be cheaper, despite the fact a genuine risk is being 
assumed, because the costly part of transfer—abstract and examina- 
tion fees—is eliminated. 

Whatever the basis we do know that two national title insurance 
corporations have entered and greatly expanded their operations in 
Wisconsin since World War II. It is difficult to attribute this solely to 
the post-war realty boom. Preliminary checking indicates that the 
total costs for the two newcomers average considerably less than 
those of the established Wisconsin firm. It may be that the reason 





8° See the authorities cited in note 86, supra, especially the work of Cushman 
and Gage. 
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for the lower charges of the new companies lies in the operational 
basis for those charges. The exact details for this, however, are not 
clear. 

In any event, of much greater interest from a historical standpoint 
is the fact that title insurance raises many new possibilities for desir- 
able change within the non-statutory phase of the recording system. 
One or two examples should illustrate the point. Note, for instance, 
that if a subdivider bought a title insurance policy (whatever the 
basis for that policy), covering a 100 acre farm on the edge of a 
growing city, and thereafter subdivided this farm into 100 one-acre 
parcels, he would be saved a considerable sum in abstract costs. The 
subdivider ultimately buys 100 title insurance policies in lieu of 100 
bulky abstracts. These policies will be “re-issued’’ to each lot buyer at 
a substantially lower cost than that presented by the abstract.* The 
buyer’s attorney does not have to make a lengthy and expensive 
examination of an abstract—the insurance policy suffices for mar- 
ketable title requirements. In addition, note that each time the prop- 
erty is re-conveyed the title examination for the insurance company 
has to go back no further than the time the last policy was issued. 
Remember that standard forms for contracts of sale usually give the 
vendor an option as to whether he will furnish an abstract or title 
insurance. If, through the sub-division route described a lot owner has 
a title policy rather than an abstract, common sense and his pocket- 
book will dictate that he furnish title insurance rather than an ab- 
stract to his buyer. Lastly, note that the use of title insurance avoids 
disagreements among members of the local Bar as to just what con- 
stitutes marketable title, and thereby avoids the problems of the 
flyspecker mentioned above. 

Merely from this brief discussion several significant inferences can 
be drawn. (1) Even with the non-risk type of policy, where discovered 
defects are excepted from the terms of the policy, the use of title 
insurance supplants the abstract and once a policy is issued the 
probabilities are against further use of abstracts. (2) The use of title 
insurance diminishes the role of the lawyer in title examination. 
(3) The use of title insurance can speed up transfer and lower transfer 
costs. (4) The use of title insurance furnishes the buyer with a degree 
of security that the abstract-attorney system cannot provide. (5) The 
use of title insurance makes for a broader, steadier base as to what is 
a marketable title. This obviates the problem of local standards of 
marketability and the accompanying problem of the flyspecker. 

One more inference can be drawn in regard to title insurance in 


%° Interview with Madison agent, Kansas City Title Insurance Company. 
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general. Once a policy is issued, without exceptions, it is similar to a 
private finding by a private court that the title is marketable. This 
finding, backed by the resources of the insurance company has an 
assuring effect which is very similar to a quiet title finding by a true 
court. Thus, when the property is transferred again, the only things 
which have to be brought down to date are the current incumbrances 
—then a new title policy is issued. Now this, in effect, amounts to a 
system of private title registration replete with an insurance fund. In 
this connection it is of no little significance to observe that as the 
title registration bills were being defeated in the Wisconsin legisla- 
ture, title insurance began—on a modest scale to be sure—in the very 
area from which the title registration movement had come, Mil- 
waukee.*! While there has been no probe into the specific origins of 
the Wisconsin title insurance company, it is indeed interesting to 
speculate whether these two events combine to form another instance 
of the law in action responding to the needs and pressures of the day 
while the law in the books remained unchanged. 

The one outstanding fact which immediately strikes the researcher 
when investigating this area of the recording system in action is that 
a paucity of research exists in relation to title insurance. Merely 
scratching the surface of the materials available reveals that title 
insurance may well be the 20th century equivalent of the 19th 
century abstract-attorney development. Hence it is of utmost im- 
portance that its origins be traced with great care, and its trends 
scrutinized with even greater care. 


Summary 


In this section, examining the non-statutory framework for the 
recording system, we have attempted to show where abstracting came 
from and why. We have attempted to trace the roles of the lawyer, 
the land agent, the layman, and title insurance in the development of 
Wisconsin land transfer; and to show briefly that title insurance con- 
tains possibilities for change in the land transfer practice within the 
recording scheme. 

By way of summary it should be restated that abstracting began, 
on a modest scale, before the Civil War. Its development was keyed 
to the preparation of tract-abstract indices by land agents, registers, 
and lawyers.*? These indexes, whose origins are to be found largely in 
fortuity and private initiative, have had a serious economic impact 





% Records of the Commissioner of Insurance, State of Wisconsin. 
* Other individuals also prepared such indices but the enumerated classes 
were dominant. 
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upon modern land transfer. This impact has come about principally 
because the indices are, as a practical matter, the only way to extract 
information from the public records; hence it is necessary to pay 
private abstracters for abstracts taken from their index books. 

Further we found that lawyers have exercised a tremendous in- 
fluence over the complexity and costs of land transfer by insistence 
upon certain standards of ‘‘marketability’’ for titles. While the Su- 
preme Court of Wisconsin has, from time to time, passed upon argu- 
ments as to what is marketable, the fact remains that the standards 
are basically set by the bar in each community or region. 

We also saw that the land agents, in the early days, not only played 
a role in the development of abstracting and general land transfer 
practice, but also played an important role in conditioning the settlers 
upon the frontier to the formalities of the recording system. This, in 
turn, helped crystallize those formalities and made them secure in 
general practice. 

In addition we noted that after the layman created the social value 
of recording and continued to accept it, he failed to control its devel- 
opment over the decades and the law in action thereby made signif- 
icant additions to the law in the books. 

Lastly we saw that as legislative attempts to solve the problems of 
the recording system were being defeated, a parallel movement was 
taking place outside the statutory framework. This development was 
title insurance. Title insurance apparently contains the seeds for 
change as far as 20th century law in action is concerned. If the growth 
of this seed were directed by statutory assistance it might very well 
mitigate the problems of time, cost, anc. complexity found within the 
present recording structure. 


CONCLUSIONS 


The facts and inferences brought out by this sketch of the develop- 
ment of the recording system should, in general, be regarded as mere 
starting points for an empirical study of the present-day workings of 
the system and not as conclusions. Such a study should show the 
exact direction of current trends such as title insurance, and even 
more important, furnish a sound basis upon which to evaluate the re- 
cording system of 1954, and highlight possible solutions to its prob- 
lems. There are three principal conclusions which can be drawn from 
this study. 

First of all, the recording system is here to stay. This is but another 
way of saying that judging from what has gone before, there will be 
no basic statutory change destroying the recording concept as the 
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basis of our system of land transfer. The reasons brought forth in this 
study to justify this statement are threefold. First it must be remem- 
bered that the social value of recording is deep—going back, in fact, 
to the murky depths of the colonial period. However, the main thing 
to be remembered here is that everyone associated with land transfer 
today, including the layman, is familiar with it. Any suggestion tend- 
ing to overthrow this value, even with a proposed replacement of 
superior quality, will be met with such hostility that it will be doomed 
to failure. One of the principal difficulties the proposed Torrens laws 
encountered was psychological hostility. Note that the opponents of 
those bills never used their logical arguments fully but relied chiefly 
upon emotionalism and sarcasm as weapons. The logical arguments of 
the proponents were brushed aside in a wave of emotion. 

In addition to this psychological factor there is a second reason 
developed in this study as to why any fundamental change in land 
transfer law is unlikely. This reason is to be found in the tremendous 
development of the non-statutory phase of the recording system since 
1860. Out of this growth have come very distinct vested interests, 
principally the abstracters plus a certain segment of the bar. These 
groups find their very economic existence in the complexities and 
cumbersomeness of the present recording system. They would cer- 
tainly make a tremendous fight to block any change diminishing their 
roles in land transfer—and we cannot be naive enough to assume 
they would favor their own economic destruction. Closely related to 
this factor is the third reason why the recording system is here to 
stay. This reason lies in the complexities of the modern legislative 
process. Not only are there highly organized lobbies at work upon the 
legislators but the legislative machinery itself is not conducive to any 
basic change. Hence the possibility of passage for any statute which 
would completely wipe out the recording value and substitute some- 
thing else for it must be classed as rather remote. 

The second conclusion, summarily, is this: even though the record- 
ing system is here to stay, some statutory change is desirable. This 
should be obvious for two reasons brought forth in this study. First, 
the needs of land transfer are much different in the 20th century than 
they were in the colonial period when the recording concept was born, 
or even in the 19th century when the recording system was really 
developed. The intensive use of urban land, constant sub-division, 
frequency of transfer, the complicated multiplicity of rights which 
attach themselves to urban property today—all of these present 
problems unknown one hundred years ago. Secondly, one has but to 
read the sketch of non-statutory developments contained in this study 
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and common sense will decree that the present-day abstract-attorney 
phase of the recording system is not suited to modern demands. At 
this juncture, however, one word of caution is necessary. To determine 
the importance of each problem the abstract-attorney system reflects, 
a great deal of empirical research is needed. A complete study of land 
transfer practice in a substantial part of the state of Wisconsin is 
required before qualitative judgments can be made. 

Our third conclusion should already be manifest to the reader. It is 
this: despite the lack of basic statutory change the recording system 
has undergone serious non-statutory change and that change will prob- 
ably continue. The 19th century statute book, while full of additions 
to the recording framework, never really caught up with the law in 
action. The greatest changes took place in the non-statutory phase of 
the recording system. These changes were, principally, the develop- 
ment of private tract indices and a class of abstracters. Those two 
developments came about because the law in the books failed to 
recognize the basic needs of the community. As the law in action in 
its turn brought problems, some of the persons affected attempted to 
go to the root of the whole situation and advocated title registration. 
This, for reasons we have discussed, failed. However, there are in- 
dications that title insurance could be the new phase of the law in 
action, answering current needs and pressures. It may meet not only 
the problems brought about by the law in the books, but also the 
problems brought about within the law in action itself. 

In closing it should be noted that since the development of title 
insurance is one of the most promising features of the recording 
system, its workings should be studied with great care. By so doing, 
proper direction and assistance might be given it by the legislature, 
the Bar, and those connected with real estate transactions. Such 
research should not, however, stop with this single palliative. The 
workings of statutes of limitation, such as the ‘Thirty Year Statute,”’ 
should be examined with an eye to revising them; the practical effects 
of the so-called curative statutes should be studied with a similar 
goal; and the effectiveness of title standards should be probed. The 
result of such extensive consideration could be the facilitation of land 
transfer in Wisconsin, with resulting benefits for the public at large, 
the Bar, and most concerned business men. 
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INTRODUCTION 


Wisconsin has had a tax on net incomes since January 1, 1911. 
Such a tax was authorized in 1908 by an amendment to Article VIII 
of the Wisconsin Constitution in this language: 


Taxes may also be imposed on incomes . .. which taxes may be 
graduated and progressive, and reasonable exemptions may be 
provided. 


The United States has had a tax on net incomes since March 1, 
1913, authorized by Amendment XVI to the U.S. Constitution, in 
this language: 


The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived .... 


Periodically, the Wisconsin Law Review has published summaries 
of the Wisconsin Supreme Court decisions affecting income taxes. 
Taxation, and income taxation especially, is an intensely practical 
matter today. Few, if any, income tax decisions today deal with 
constitutional questions. They deal with the determination of taxable 
income. 

Both state and federal income tax laws utilize practically the 
same definition of ‘‘net income’’ and “net taxable income.’’ How- 
ever, today federal rates begin at 20 per cent and end at 91 per cent, 
whereas Wisconsin rates begin at 1 per cent and end at 814 per cent. 
Wisconsin income taxes are deductible for both state and federal 
income tax purposes, whereas federal taxes are deductible only to 
a very limited extent (3% and 10%) for state income tax purposes. 

Since 1913 Wisconsin has accumulated three small volumes of 
Wisconsin Board of Tax Appeals decisions, a few unappealed Circuit 
Court decisions, and a relatively small number of Wisconsin Supreme 
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Court decisions relating to income tax problems. Many are concerned 
with allocation and apportionment of taxes within and without Wis- 
consin. On the other hand, the body of federal income tax case law 
is contained in 69 full size volumes of BTA and TC reports, 23 full 
size volumes of small print memorandum opinions published pri- 
vately, thousands of District Court and Court of Claims opinions, 
plus additional thousands of CCA decisions, not to mention U.S. 
Supreme Court opinions which the late Mr. Justice Jackson once 
characterized as ‘“‘our sporadic omnipotence in a field beset with 
invisible boomerangs.”’ 

The reader may properly ask, ‘‘What has all this to do with a 
review of Wisconsin income tax decisions since 1946?”’ We believe 
there are two answers, each responsive. 

First, Wisconsin Supreme Court decisions are not the only deci- 
sions which require review. For all but a very few taxpayers the deci- 
sions of the lower tribunals are final, if for no other reason than be- 
cause appeals are too costly and too slow. We have therefore in- 
cluded the decisions of the Wisconsin Board of Tax Appeals and the 
Circuit Courts, some of which are final, and therefore law. 

Second, why should Wisconsin insist on maintaining an indepen- 
dent set of rules for determining the basic question of what is net 
income? Why should taxpayers be in doubt whether Wisconsin will 
follow the federal precedents or make its own on basic issues of 
income and expense, when certainty as to a rule is of more importance 
than the abstract logic of the rule? 

Why should not the Wisconsin legislature adopt as the basis for 
Wisconsin taxable income the “net income’’ determined under 
federal law, providing whatever adjustments thereto are necessary 
or deemed wise? The essential field of state controversy (7.e., multi- 
state allocation and apportionment) then could be almost the sole 
and therefore the vigorous province of our administrative and court 
consideration. All the duplicative or conflicting definitions of “net 
income”’ could be eliminated and real attention be given to the 
state’s unique concern—its fair share of the taxes of multi-state 
taxpayers. Obviously the resulting simplification of the returns 
would produce savings of time and be of great convenience to most 
taxpayers. This would also help to solve in part the state’s need for 
adequate staff to police returns and “non-returning’”’ taxpayers 
without adding to the present cost per dollar of tax collected. After 
all, it is a truism that one of the prime tests of a sound tax law is 
low cost of administration per dollar of tax collected. We recognize 
that there are problems (none, we believe, insoluble), but why not a 
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full-dress study of them? It might be well if in some future issue of 
The Review these problems could be fully explored in pro and con 
articles. 

Until such time as it does become possible to rely on the federal 
cases as precedents for similar issues under the Wisconsin law, tax- 
payers and their lawyers must make the best use they can of those 
relatively few Wisconsin cases that are available. Hence our present 
purpose: to review and discuss the case law of Wisconsin income 


taxes since 1946. 


NONDOMESTICATION OF FOREIGN CORPORATIONS 


In this day of multi-state businesses and free mobility among states 
of both individuals and corporations, it is not surprising to find that 
the largest single class of legal issues litigated in the period under 
review concerns to whom and especially by whom particular income 
is taxable. Allocation and apportionment of income is the traditional 
classification. Appropriately enough, the period opens with a major 
pronouncement of our Supreme Court on just this topic, and the 
echoes and results of the doctrine there announced recurred through- 
out the period. First, however, some background. 

In order to mitigate at least the worst iniquities of multiple taxa- 
tion there has arisen a body of rules—not dissimilar to the ordinary 
rules of jurisdiction—for ascribing the taxable situs of income. 
Some are matters of constitutional law; many are not. In general, 
these rules may be found in sections 71.01 (1) and 71.07 (1) of the 
Wisconsin Statutes and may be broadly stated thus: Income from a 
business has the situs of that business; income from tangible property, 
real or personal, has the situs of that property; other income, includ- 
ing that from personal services and from intangibles, takes as its 
situs the residence of the recipient. When one company conducts 
inseparable parts of a unitary business in several states—as dis- 
tinguished from conducting several businesses, each in a particular 
state—the income from that unitary business, since it cannot be 
allocated, must therefore be apportioned according to some formula 
which at least approximates justice. For this apportionment, Wis- 
consin uses the average ratio (amount within Wisconsin divided by 
total amount everywhere) of tangible property, cost of manufacture 
and sales.! 

In broad outline it is all very simple; in practice, not so simple. 
Consider for example a corporation conducting all of its business in 
Wisconsin but incorporated elsewhere, e.g., Delaware. Since the 


1 Wis. Stat. § 71.07(2) (1953). 
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residence of a corporation is its place of incorporation, the interest, 
dividend and other investment income—income from intangibles— 
of such a corporation would, by the traditional rules, be ascribed 
to Delaware. If all of the corporation’s “‘active’’ business is conducted 
in Wisconsin, this situation can be expected to annoy the Wisconsin 
taxing authorities. It has, and it apparently still does. 

In an effort to change this result, Wisconsin taxing authorities early 
secured the passage of an amendment to our income tax law which 
provided that foreign corporations whose principal business was 
carried on or transacted in Wisconsin should be considered, for tax 
purposes, as Wisconsin residents.? Following what then appeared to 
be established United States constitutional doctrine, our Supreme 
Court, in 1935, in Newport Co. v. Tax Comm. held this provision un- 
constitutional. Certiorari was denied by the United States Supreme 
Court.* 

However, that was not the end, for the United States Supreme 
Court later held that similar provisions were not unconstitutional.‘ 
Commencing about 1941, the Wisconsin Department of Taxation 
began insisting on compliance with the Wisconsin “domesticating”’ 
statute. Some of the companies affected complied; others decided to 
litigate. 

The period under review opens with the result of that litigation. 
In Briggs & Stratton Corp. v. Department of Taxation® and Kimberly- 
Clark Corp. v. Department of Taxation® the Supreme Court, speaking 
through Chief Justice Rosenberry, declared that the department was 
wrong. The residence of a foreign corporation was still its state of 
incorporation no matter how much of its active business it conducted 
in Wisconsin. The court held that regardless of what the constitu- 
tional law now was, Newport still stated the Wisconsin law, inasmuch 
as the legislature had accepted the result of that case by failing to 
change the statute through five sessions. It seemed a complete tri- 
umph for the taxpayers. 

Not quite. Remember the late Mr. Justice Jackson’s characteriza- 
tion of income taxation as “‘a field beset with invisible boomerangs.’”’ 
The truth of that statement was quickly to be proved. Under what 
are now sections 71.04 (4) and 71.05 (5), taxpayers could omit, or 





2? Wis. Strat. § 71.02(3) (e) (1927). 

3 219 Wis. 293, 261 N.W. 884 (1935), cert. denied, 297 U.S. 720 (1936). 

‘ First Bank Stock Corp. v. Minnesota, 301 U.S. 234 (1937). See also, Chest- 
nut Securities Co. v. Oklahoma Tax Commission, 125 F.2d 571 (10th Cir. 1942), 
cert. denied, 316 U.S. 668 (1942). 

5 248 Wis. 160, 21 N.W.2d 441 (1946). 

6 248 Wis. 165, 21 N.W.2d 441 (1946). 

7 See Arrowsmith v. Commissioner, 344 U.S. 6, 12 (1952) (dissenting opinion). 

















258 WISCONSIN LAW REVIEW [Vol. 1955 





more technically deduct, from their income, dividends received from 
corporations which (a) were subject to the Wisconsin income tax, (b) 
filed Wisconsin income tax returns and (c) used 50% or more of 
their entire net income in computing this Wisconsin income tax. 
Agnes G. Smith® and Michael F. Cudahy® were stockholders in per- 
sonal holding companies incorporated in Delaware but having their 
headquarters and transacting all of their business, other than the 
formalities required by the Delaware statute, in Wisconsin, and 
furthermore having as their only substantial asset stock of Wisconsin 
operating corporations. During 1941 through 1945 and until after 
the decisions in Briggs & Stratton Corp.” and Kimberly-Clark Corp.,™ 
both the Smith and Cudahy holding companies, in line with the 
attitude of the Wisconsin Department of Taxation during those 
years, had, under the ‘“‘domesticating”’ provisions of section 71.02 
(3) (e), filed Wisconsin income tax returns and paid Wisconsin income 
taxes just as though they were Wisconsin corporations. Despite 
the fact that these holding companies had paid Wisconsin income tax 
on their income of dividends from the Wisconsin operating companies, 
the Board held that since they had not been legally liable to do so, 
their stockholders were taxable on the holding company dividends 
received. Upon appeal both the Milwaukee Circuit Court}? and our 
Supreme Court affirmed. Thus did the bonanza in Newport, Briggs 
& Stratton and Kimberly-Clark turn out to be a decidedly two-edged 
sword. 

Armour & Co. v. Department of Taxation held that section 71.02 
(3) (b), Wisconsin Statutes (1943), requires that in the computation 
of the income of a multi-state corporation taxable in Wisconsin, 
only the excess of dividend and interest income over all interest ex- 
pense may be separately allocated to the residence (place of incorpora- 
tion) of the taxpayer, and that this provision is constitutional. The 
court stated that to hold otherwise would allow a foreign corporation 
doing business in Wisconsin to enjoy double deductions by investing 
its funds in dividend and interest producing securities, the income 
from which would be non-taxable by Wisconsin, and then borrowing 
money to conduct its business, deducting the interest paid from its 
operating income. 

The latest effort of the Department to change the Newport doc- 





8 3 W.B.T.A. 370 (1948). 
3 W.B.T.A. 371 (1948). 
10 See note 5 supra. 
1 See note 6 supra. 
1 Decided April 16, 1951. 
18 Smith v. Department of Taxation, 261 Wis. 143, 52 N.W.2d 475 (1952); 
Cudahy v. Department of Taxation, 261 Wis. 126, 52 N.W.2d 467 (1952). 
14 252 Wis. 468, 32 N.W.2d 324 (1948). 
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trine occurred in Aluminum Goods Manufacturing Co., where the 
Department sought to subject to Wisconsin income tax the interest 
on Wisconsin and federal income tax refunds received by a foreign 
corporation doing business in Wisconsin. The Department argued 
that the payment of taxes with funds derived from doing business 
within this state amounts in itself to “doing business in Wisconsin.” 
The Board thought that “[T]he payment of taxes, especially beyond 
the requirements of the statutes, cannot legitimately be considered 
as part of the taxpayer’s business activities ... ,’”’ that under the 
Newport doctrine it is immaterial that the funds upon which the 
interest is paid were derived from Wisconsin business, and that in- 
terest on a tax refund is no less income from intangibles than interest 
on a bond and therefore no more subject to Wisconsin taxation when 
received by a foreign corporation than any other form of income 
from intangibles. 


ALLOCATION AND APPORTIONMENT GENERALLY; DoinG BusINEss 


Ansul Chemical Co., a Wisconsin corporation with home office here 
and branch offices throughout the country, in addition to selling its 
own products also solicited orders, upon which it guaranteed pay- 
ment, for a refrigerant made by an out-of-state company, receiving a 
commission on all orders forwarded. The products ordered were 
shipped direct from the out-of-state manufacturer to the customer, 
also out-of-state. The sales involved in litigation were those solicited 
by salesmen working out of Ansul’s branch offices in states other 
than Wisconsin. 

The original basis of the assessment was that these sales were made 
by Ansul on its own account, and were therefore apportionable to 
Wisconsin because (with some agreed exceptions) the decision whether 
to forward an order—and therefore, to accept the credit risk—was 
made at the Wisconsin office. Once the matter was before the Board 
of Tax Appeals and in subsequent litigation, however, the depart- 
ment attempted to sustain and increase the amount of its assess- 
ment upon a second theory, that Ansul made sales not for itself but 
as an agent and that the income in question was wholly attributable 
to Wisconsin as the ‘‘residence’’ of Ansul because it was either com- 
pensation for personal services or ‘‘miscellaneous income.” 

The Board, the Circuit Court! and the Supreme Court’® all 
inclined to the view that Ansul was making sales on its own account. 

1 W.B.T.A. Dkt. No. I-1172, Feb. 18, 1954. Now on appeal to Circuit Court. 

16 Ansul Chemical Company, 3 W.B.T.A. 56 (1946). 

17 Cir. Ct., Dane County, Jan. 25, 1951. 


18 Department of Taxation v. Ansul Chemical Co., 260 Wis. 96, 49 N.W.2d 
893 (1951). 
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The Board and the Circuit Court then held that inasmuch as the 
sales were solicited by salesmen working out of branch offices in 
states other than Wisconsin, they were, for allocation purposes, 
properly treated as out-of-state sales. The Supreme Court, however, 
said, ‘‘the strength of Ansul’s evidence in establishing its position as 
a vendor, however, defeats its contention that it was not transacting 
business in Wisconsin in respect to such sales,’’ and held that the 
activities of the Wisconsin office in regard to these sales were so 
extensive and important that the sales must be construed as business 
transacted in Wisconsin. Justice Currie wrote a concurring opinion 
in which he concluded that Ansul was acting as agent rather than 
principal, and that its income from commissions was ‘‘miscellaneous 
income’’ wholly allocable to Wisconsin. 

In the fall of 1946 our court delivered two decisions on the difference 
between income from personal services—allocable to the residence 
of the recipient—and income from business—allocable to the situs 
of the business. 

In Wiik v. Department of Taxation*® our court held that a non- 
resident receiving a percentage of profits on a construction project 
in the state, with a minimum guaranty per month until the comple- 
tion of the project, was not deriving income from “business trans- 
acted’’ in Wisconsin and was therefore exempt from tax. The court 
said that this was “income derived from personal services’ within 
the definition of that phrase in Lerner v. Tax Commission” as “such 
income or gains as result from the performance of services or labor 
without the material aid of capital.” 

In Stocke v. Department of Taxation™ the non-resident petitioner 
was employed as a personal representative of a construction con- 
tractor. Under terms of his employment contract, he was to receive 
a monthly salary of $350 or 15 per cent of the profits derived from 
construction projects. He was also required to assume 15 per cent of 
the net losses from the projects. He remained six months in Wis- 
consin to supervise certain construction projects and received his 
share of the profits. Held, that the amount derived by the petitioner 
as his percentage of the profits from the Wisconsin construction 
project is income from business transacted in Wisconsin rather than 
income derived from personal services. ‘““Under the circumstances 
the liability to replace capital loss is equivalent to furnishing it.’’ 
The court said that the decision did not conflict with W7zk. Justices 
Fritz, Fairchild and Wickhem dissented, chiefly on the grounds that 





19 249 Wis. 325, 24 N.W.2d 685 (1946). 
20 213 Wis. 267, 271, 251 N.W. 456, 457 (1933). 
21 249 Wis. 408, 417, 25 N.W.2d 65, 70 (1946). 
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the contract was not intended to be a contract of partnership or 
joint venture; it is not impossible for an employee to assume a per- 
centage of the employer’s losses if any. 

In two cases, as the principal point decided, and in a third”? as a 
subsidiary point, the Wisconsin Board of Tax Appeals held that the 
income from the businesses centered in Wisconsin was wholly allo- 
cable to Wisconsin and that the taxpayers were not entitled to use 
an apportionment formula at all, even though considerable parts of 
the business activity were carried on outside of Wisconsin. 

Al Schwariz** is a reminder of some of the peculiarities in the Wis- 
consin law of income allocation. The taxpayer, a resident of Illinois, 
owned and operated a summer camp in northern Wisconsin at which 
he spent about ten weeks each year during the season. He resided and 
maintained an office in Chicago and spent about forty weeks each 
year outside of Wisconsin, chiefly soliciting business but also pur- 
chasing supplies and hiring employees. The Board held that all of 
the income was taxable in Wisconsin because the ‘“‘business’’ was 
“located’’ here; there could be no apportionment. Taxpayer’s proof 
that almost all of the contracts were made and a considerable part 
of the services were performed outside of the state was for naught. 

The case itself is perhaps not so disturbing as the two Wisconsin 
Supreme Court cases cited in support of it. American Stores Dairy 
Co. v. Department of Taxation*™ held that a foreign corporation, which 
owned and operated a milk plant in Wisconsin but had its business 
office and laboratories in Illinois and made all of its sales there, was 
nevertheless wholly taxable in Wisconsin. In Trane Co. v. Tax Comm.* 
a Wisconsin manufacturing company, which maintained seven sales 
offices out-of-state in which 85 per cent of the company’s sales were 
made, was nevertheless held wholly taxable by Wisconsin. What, 
one may ask, happened to the sales and property factors? Even as- 
suming that these decisions are constitutionally correct, they are, 
to say the least, anomalous when compared with the decisions”* that 
the investment income of a foreign corporation is not taxable by 
Wisconsin even though the active business of the company and all 
of its sales, payroll, cost of manufacture and tangible property are 
in Wisconsin. 

In Celon Company” the taxpayer, a manufacturing company, had 





22 See note 29 infra. 

28 W.B.T.A. January 31, 1951. Circuit Court appeal now pending. 

4 246 Wis. 396, 17 N.W.2d 596 (1945). 

% 235 Wis. 516, 292 N.W. 897 (1940). 

% Supra, p. 258. 

27 W.B.T.A. July 29, 1953, Aff’'d. Cir. Ct. Dane County, June 21, 1954. Supreme 
Court appeal now pending. 
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for some twenty years operated exclusively in Wisconsin when in 
1946 it began the construction of a new plant in Iowa, which was 
completed late in 1948. The plant was to be coordinated and inte- 
grated with the operations of the Wisconsin plant, but its only 
activity during the fiscal year of the taxpayer ending June 30, 1949, 
had been trials and test runs. Its operations, viewed separately, had 
quite naturally resulted in a substantial loss. The company had re- 
ported the income from both operations as a unitary whole under the 
apportionment method. The Department sought to require the com- 
pany to report on the separate accounting basis. Under separate 
accounting the Wisconsin operations alone showed a normal profit, 
whereas under the unitary business-apportionment method, the total 
picture was that of a slight loss. The Board sustained the Depart- 
ment, saying, 
.. . the activities of petitioner at its Wisconsin and Iowa plants 
are clearly separable. . . . The activities conducted at its Wisconsin 
plant were the ordinary business operations from which peti- 
tioner’s income was derived. The activities conducted at Iowa 
were those which characterized the acquisition and testing of 
new plant facilities rather than the activities which characterized 
the operation of a business. 


The opinion contains considerable discussion of the 1949 Amend- 
ments to section 71.07 (2) and (3) of the statutes®* to the effect that 
the purpose of those amendments was to enable Wisconsin to derive 
tax from interstate companies whose over-all operations were profit- 
able but whose Wisconsin operations, under separate accounting, 
showed little or no profit. It is difficult to escape the feeling that the 
Board has erected, or at least is inclined to use, standards for divid- 
ing unitary from non-unitary businesses which enable the Depart- 
ment, in a rather large borderline area, to choose whichever method 
will produce the greater tax. 

Two brewing company cases, Blatz Brewing Company”® and 
Schlitz Brewing Company’*® put an interesting gloss on the Wisconsin 
law of the situs of tangible personal property for income tax appor- 
tionment purposes. In both cases the property involved was chiefly 
returnable containers (kegs and bottles) used in the sale of the tax- 
payer’s products and to which the taxpayer retained title. In the 
Blatz case, in the absence of definite proof as to the physical situs of 
these containers, and in the Schlitz case, apparently even with such 
proof, the Board held that this property should be allocated within 

38 Wis. Laws 1949, c. 171. 


29 W.B.T.A. Dkt. No. I-1124, August 28, 1953, Cir. Ct. appeal pending. 
30 W.B.T.A. Dkt. No. I-1149, September 25, 1953. No appeal pending. 
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and without Wisconsin, not according to its physical situs, but on 
the ratio of sales negotiated in Wisconsin to total sales. Moreover, 
in Blatz, the Board held that, in years in which the taxpayer did not 
have established branches in other states, none of the containers 
could be allocated out of state, notwithstanding the admitted fact 
that a certain percentage of them was at all times out of state.*! The 
rule announced was that for tax purposes the situs of these con- 
tainers was the place where they were kept for use and to which they 
returned after use elsewhere. It was not explained just how this rule 
leads to the conclusion that returnable containers should be allocated 
within and without Wisconsin on the same ratio as there are sales 
negotiated within and without Wisconsin. 

Insulation Industries, Inc.,** held that the Department of Taxa- 
tion may, on its own initiative, without application of the taxpayer, 
omit the tangible property ratio in apportioning income when it is 
satisfied that the use of the property ratio produces an unreasonable 
and inequitable final average ratio because the taxpayer does not 
employ tangible property to any appreciable extent in its trade or 
business in producing its income in the years involved. In the two 
years involved the company had sales of $600,000 and $800,000 and 
tangible property of $800 and $42,000. The tangible property con- 
sisted of $800 of office equipment and, the second year, a $41,000 
inventory of finished goods. Taxpayer did not complain that the 
method used or result reached was arbitrary or unreasonable, but 
merely challenged the right of the Department to initiate the omission 
of one of the three statutory ratios, relying on the specific language 
of section 71.07 (3).** The Board relied upon the general authority 
given the Department in section 71.07 (5).*4 The Board specifically 
made no conclusion as to the reasonableness of the method used or 
the result reached but concluded only that the Department did have 
authority on its own initiative to modify the apportionment formula. 





31 See the discussion at Schwartz, supra, p. 261. 

32 W.B.T.A. May 11, 1949. Cir. Ct. appeal now pending. 

33 ‘Where, in the case of any person engaged in business within and without 
the State of Wisconsin and required to apportion his income as herein provided, 
it shall be shown to the satisfaction of the department of taxation, that the use 
of any one of the 3 ratios above provided for gives an unreasonable or inequitable 
final average ratio because of the fact that such person does not employ, to any 
appreciable extent in his trade or business in producing the income taxed, the 
factors made use of in obtaining such ratio, this ratio may, with the approval 
of the department of taxation, be omitted in obtaining the final average ratio 
which is to be applied to the remaining net income.” 

* “Tf the income of any such person properly assignable to the state of Wis- 
consin cannot be ascertained with vennunalie cutalaa by either of the foregoin 
methods, then the same shall be apportioned and allocated under such rules an 
regulations as the department of taxation may prescribe.” 
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The always important and always complex problem of how much 
activity will be required before a corporation is considered as ‘‘doing 
business’’ in a state, received learned discussion in Mitchell v. Airline 
Reservations, Inc.** Although a “‘service of process’’ rather than a 
“‘tax’’ or “qualification’”’ case, it is distinctly required reading for 
lawyers interested in any facet of ‘‘doing business’’ and the attitude of 
the Wisconsin Supreme Court thereon. In general it seems safe to say 
that our court’s attitude is comfortingly rational and conservative 
compared, for example, with the ‘‘modern trend’? which Oklahoma 
embraces in S. Howes Co. v. W. P. Milling Co.** 

Also of interest for the light it sheds on our court’s attitude on where 
lies the boundary between activities immunized by the Interstate 
Commerce Clause and those subject to the jurisdiction of the state, 
in this case for regulatory purposes, was Metropolitan Finance Corp. 
v. Matthews." 

In Village of Plain v. Harder,** the Dane County Circuit Court held 
that the Department rule,*® which provides that income derived 
from construction contracts is taxable in and has to be allocated to 
(for purposes of governing distributions back to local governments) 
the district in which the work is performed, is invalid as an attempt to 
legislate. It seeks to determine the situs of income contrary to section 
71.07 (1) which provides that ‘‘income from mercantile or manufac- 
turing business . . . shall follow the situs of the business from which 
derived. . . . All other income . . . shall follow the residence of the 
recipient.’’ Road building is neither ‘‘mercantile’’ nor ‘“‘manufactur- 
ing.’’ The Supreme Court of Wisconsin affirmed this case.*™* 


DEDUCTIONS FOR WISCONSIN INCOME TAXES PaID 


A taxpayer who reports on the cash rather than the accrual basis, 
as most individual taxpayers do, can sometimes reduce his income 
taxes if he can arrange his affairs so that major deductions, such as 
payments of interest, real estate taxes, medical expenses and so on, are 
“‘bunched’”’ in alternate years. On the income tax returns for those 
years the taxpayer will then itemize his deductions, and on the alter- 
nate years when his actual deductions will be very small he will take 
the standard or automatic deduction. A relatively small, but quite 
satisfying, tax saving can thus be achieved, and the method, within 





% 265 Wis. 313, 61 N.W.2d 496 (1953). 
36 277 P.2d 655 (Okla. 1954). 

37 265 Wis. 275, 61 N.W.2d 502 (1953). 
38 Cir. Ct. Dane County, May 6, 1954. Supreme Court appeal pending. 
39 Formerly Rule 116, now Wis. Adm. Code, s. Tax 2.156. 
3% Plain v. Harder, 268 Wis. 507, 68 N.W.2d 47 (1955). 
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limits, is considered legitimate. An interesting run of cases involved 
the attempts of taxpayers using the device to increase its effectiveness 
by adding Wisconsin income taxes paid to the list of deductions so 
bunched. The efforts were ingenious but unsuccessful. Frank R. 
Bacon* paid a sum of money to the Assessor of Incomes in December 
of 1944 to be applied to his income tax liability of that year when it 
was finally determined. Then when he filed his 1944 return, he de- 
ducted that amount (as well, presumably, as the 1943 income taxes 
paid in 1944) as taxes paid. The Board disallowed the deduction. 

The Third-North Realty Co.*! computed its 1944 taxes algebraically, 
taking the tax itself as a deduction, and mailed both the tax and the 
return on December 29, 1944. The Board‘? and the Dane County 
Circuit Court both held that it still would not work. 

Relying on specific statements in both the majority and the dis- 
senting opinions in Third-North Realty,“ supra, Gladys M. Fitzgerald“ 
delivered a correct income tax return and the tax shown due thereon 
to the assessor on December 31, 1946, after all business had closed and 
there was no possibility of further change in her income. She then 
filed a Claim for Refund on the theory that she was entitled to deduct 
that tax against 1946 income. The Board still said no. The income 
tax is assessed after the close of the year in which the income is re- 
ceived. The deduction for Wisconsin income taxes paid is allowable 
only in the year such income taxes are assessed. Therefore, taxes paid 
on income of a particular year can never be deductible against that 
year’s income but only against the income of the next year. 

The whole matter of defining ‘‘taxes paid’’ received Supreme Court 
discussion when Agnes G. Smith,“* whose court battle over the New- 
port doctrine is discussed above, came into court again on these facts: 
During the course of the prior litigation she had, in February of 
1947, ‘‘paid’”’ as she claimed, or ‘“‘deposited’’ as the state claimed, the 
amount of the taxes in dispute with the State Treasurer, in order to 
stop the running of penalties and interest.‘® Because she considered 
this “‘payment’’ of taxes, she deducted the amount on her 1947 return. 
Our Supreme Court, as had the Milwaukee Circuit Court*’ and the 
Board of Tax Appeals before it, held that the funds involved had been 
deposited with the State Treasurer and that mere deposit of a con- 
403 W.B.T.A. 18 (1946). 

“1 Cir. Ct. Dane County, December 20, 1948. No appeal. 

4 3 W.B.T.A. 189 (1947). 

48 See 3 W.B.T.A. 189, 193, 195. 

“ W.B.T.A. Dkt. No. I- 1059, October 31, 1950. No appeal. 

Smith v. Department of Taxation, 264 Wis. 389, P5O N.W.2d 479 (1953). 


4 See Wis. Start. § 71.12 (2). 
47 October 2, 1952. 
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tested tax is not to be considered payment and therefore cannot be 
deducted for the year deposited. There is no payment until final 
determination of the tax. 


CoRPORATE MERGERS AND CONSOLIDATIONS 


By any standard, one of the most interesting and certainly one of 
the leading cases in the period under review was Wisconsin Electric 
Power Co. v. Department of Taxation** which came before the courts 
twice before it had run its course. In general, the case establishes the 
proposition that a merged corporation is completely extinguished by 
the merger, and that none of its tax rights and privileges are acquired 
by the surviving corporation. When the case first came up the Circuit 
Court and the Supreme Court split on almost every conceivable issue. 
Specifically, 

1. The Supreme Court held that federal taxes of a merged com- 
pany, paid by the corporation surviving the merger, are not allowable 
as a deduction to the survivor on the grounds that, because under 
Wisconsin law the merged corporation is completely extinguished by 
the merger, the survivor was not paying taxes or any other sort of 
expense, but was paying something in the nature of a capital liability, 
a debt assumed as a part of the price of merger. Here the court over- 
ruled Judge Reis below and its decision was admittedly contrary to 
some federal cases.** 

2. Upon the merger, taxpayer had sold a new bond issue to re- 
finance old bonds of the merged company. There was a time overlap 
between the issue of the new bonds and the redemption of the old 
bonds during which interest ran on both issues. The Circuit Court had 
held that interest on the new bonds during this period was not an 
allowable deduction. The Supreme Court reversed, allowing the de- 
duction. 

3. On the other hand, the Circuit Court had allowed a deduction 





48 251 Wis. 346, 29 N.W.2d 711 (1947). 

“* See, for example, Helvering v. Metro Edison Co., 306 U.S. 522 (1939); Ameri- 
can Gas & Electric Co. v. Commissioner of Internal Revenue, 85 F.2d 527 (2d 
Cir. 1936). However, as the court with supreme technical correctness pointed 
out, “the deduction . . . is a matter for final determination by this court, and we 
are in no sense bound by federal construction of federal tax laws or by federal 
construction of state laws for federal income tax purposes.” Our court is not 
always so independent. See, for example, Platon v. Department of Taxation, 
264 Wis. 254, 58 N.W.2d 712 (1953) in which our court, in order to cite anything 
at all as authority, found it necessary to refer to a memorandum (not officially 
reported) decision of the tax court of the United States—which is not, inci- 
dentally, a “court” at all but ‘an independent agency in the Executive Branch of 
the Government.” Section 1100, Internal Revenue Code, 1939; Section 7441, 
Internal Revenue Code, 1954. 
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for the unamortized bond discount and expense on bonds of the old 
company which the taxpayer took over and retired. The Supreme 
Court reversed this and disallowed the deduction, holding close to 
its reasoning that losses and expenses incurred by the old company 
lost their character as such upon merger and became, at most, capital 
costs to the new company. 

4. The Supreme Court agreed with the Circuit Court that this was 
a tax-free reorganization or exchange under Section 71.02 (2) (i) 3, 
although the two courts reached this same result by wholly different 
routes. The Circuit Court looked at the total accomplishment and 
decided the merger was simply a means pursuant to which the tax- 
payer acquired the property of the merged company in exchange for 
its own preferred stock. The Supreme Court insisted upon looking at 
all the intervening steps, but upon doing so, could find no taxable 
incident. 

After this decision of the Supreme Court the company then took 
the position that since the payments involved were not deductible 
expenses they were therefore capital expenditures which added to the 
basis of the property acquired and were depreciable over the life of 
the property to which they were attributable. This was precisely the 
position which the Department had taken in the former case, but now 
the Department doubted that these tax and interest payments could 
properly be capitalized. The Circuit Court,®° affirming the Board, 
agreed that since they were not deductible expenses, they had to be 
capital expenditures. 

Following these cases, in Lowe, Inc."' the Board held that the new 
corporation emerging from a consolidation not only may not deduct 
taxes imposed upon the consolidating corporations but paid by the 
new corporation, but also may not avail itself, by means of a carry- 
over, of the net operating losses of some of the consolidated corpora- 
tions. Finally, in Fall River,? the Board held that the same applied to 
the surviving corporation of a merger—it could take no advantage of 
the unused business loss carry-forwards possessed by the merged 
corporations at the time of the merger. 

One other reorganization case deserves mention. Copland™ estab- 
lished, apparently for the first time, that the non-statutory “business 
purpose”’ requirement for a tax-free reorganization, long the federal 
rule, was also required under the Wisconsin law. 





5° Cir. Ct. Dane County, September 7, 1950. 

51 W.B.T.A. April 24, 1951. Circuit Court appeal pending. 

52 W.B.T.A. Dkt. No. I-1204, April 9, 1954. Cir. Ct. appeal pending. 
53 W.B.T.A. Dkt. No. I-1157, July 17, 1953. Cir. Ct. appeal pending. 
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Oruer “Basts’’ PROBLEMS 
In addition to the cases above, which were either directly or in- 
directly concerned with the basis of property acquired in a corporate 
reorganization, two cases were decided on the issue of what is the 
basis of property acquired by gift. Section 71.02 (2) (d), Wisconsin 
Statutes (1943), provided that the computation of ‘‘profit or loss on 
the sale of property acquired by gift after 1922 but prior to July 31, 
1943, shall be the same as it would have been had the sale been made 
by the last preceding owner who did not acquire it by gift.’’ In Harvey 
v. Department of Taxation taxpayers acquired by gift in 1936 and 
1941 certain common stock of a building company, which was worth- 
less at that time. In 1944 the company was reorganized and their 
stock was eliminated. In the hands of donor the stock involved had 
had a substantial cost basis. Other parts of section 71.02 (2) (d) pro- 
vided that the basis for gain or loss on “sale or other disposition’’ of 
property acquired prior to January 1, 1911, was the fair market 
value on that. day (the date of the beginning of income taxation); 
and that with respect to gifts made after July 31, 1943, the basis for 
gain or loss upon “sale or other disposition”’ is the gift tax valuation. 
For the periods prior to 1923 and after July 31, 1943, the statute 
spoke of “sale or other disposition’’ but for the intervening period it 
spoke only of sale. The court held the taxpayers were entitled to no 
loss because there was no sale; the donor’s basis was applicable only 
to compute gain or loss on sale; loss on any other disposition had to 
be computed on some other basis. While the court did not decide 
what this other basis was, it clearly implied that it was fair market 
value on date of acquisition by stating: 
One who between January 1, 1923 and July 31, 1943 acquired 
certificates of stock having no market value at the time has no 
basis on which to place a claim of loss . . . . [had he made a sale 
(bona fide) there would be occasion for comparing the results of 
his sale with the cost of the property to the last owner not ac- 
quiring it by gift as against comparing the returns on the sale 
with the value of the stock when acquired by the donee. It is no 
answer to point to a different method of appraising the gain or loss 
on property differently acquired or acquired during a different 


period ... . [t]his particular method . . . does require a sale by 
fn donee as the starting point. Here there was no sale by the 
onee.”* 


In Edward P. Roemer® the Board, with no help from the statute, 
decided that where a non-resident acquires property by gift and then 
54254 Wis. 220, 35 N.W.2d 906 (1949). 


54a Td. at 226. 
55 W.B.T.A. August 6, 1953. Cir. Ct. appeal pending. 
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becomes a resident, the basis of the property, for purposes of gain or 
loss, is its value as of the date the taxpayer-donee became a resident 
of the state and that in such a case the usual (and statutory) rule 
that the donee takes the same basis as his donor, had no application. 
The decision found support in A ppeal of Siesel,** and Estate of Fahrney 
v. Department of Taxation.*’ 


DEDUCTION FOR CHARITABLE GIFTS 


In Coulter v. Department of Taxation®* a testator had left a large 
estate in trust with a multiplicity of directions to the trustees as to 
the disposition of the income and corpus, each bequest being condi- 
tional upon there being sufficient property left after the prior bequests 
had been fulfilled. Some of the bequests, including the first, were to 
individuals; but many, including all of the larger ones, were for various 
charitable purposes. However, all of these were contingent in one way 
or another; e.g., upon a particular association being formed, or upon 
matching funds being contributed or appropriated by others, etc. The 
statute®® provided for the exemption from taxation of income which 
pursuant to the terms of the instrument creating the trust is ‘‘perma- 
nently set aside’’ for local government or charitable purposes. In 
operation, the trust had a very large income, only a small fraction of 
which was necessary to make the individual payments which had 
priority. The balance was retained by the trustees who argued that 
it was almost certain to be devoted to one or more of the charitable 
purposes. The court held, however, that inasmuch as all of the 
charitable bequests were conditional in some way, it could not be 
said that the retained income was being “permanently set aside’’ for 
them and such income was therefore taxable to the trustees. 

In this instance the testator had died prior to the imposition of the 
income tax law so the draftsman of his will can scarcely be criticized. 
The pitfall pointed out by the case is, however, one which no modern 
draftsman should fall into, since it is not unduly difficult to avoid by 
such devices as directing the purchase of annuities or the division of 
the trust estate into several parts, and by “‘backstopping”’ contingent 
charitable gifts by a residual uncontingent charitable gift to some 
such agency as a community chest, a school or college or an established 
charitable foundation. 

Prior to the period here under review, our Supreme Court in First 





5 217 Wis. 661, 259 N.W. 839 (1935). 

57 Cir. Ct. Milwaukee County, November 19, 1941. 
58 259 Wis. 115, 47 N.W.2d 303 (1951). 

59 Wis. Strat. § 71.08 (9) (1947). 
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Wisconsin Trust Co. v. Wisconsin Department of Taxation® had held 
that where a trust has an annual income greatly in excess of the 
amount annually distributable to a life beneficiary the amount not 
distributed is taxable to the trustees even though it is being held by 
them for the ultimate benefit of a tax exempt municipal corporation. 
The 1947 legislature amended section 71.08 (9) to provide for the 
exemption from taxation of trust income which pursuant to the terms 
of the trust instrument is “permanently set aside’’ for the use of a 
Wisconsin municipality. Since the amendment was expressly made 
retroactive, the trustees filed a claim for refund which was, upon the 
death of the only life tenant, assigned to the City of LaCrosse. The 
Department argued that since the annual income in excess of that 
currently distributed to the life tenant was at least theroretically still 
liable for future payments to the life tenant in case of a near total 
failure of income in some subsequent year, it had not been “‘perma- 
nently set aside’’ for the exempt municipality. The Board held that 
the words ‘‘permanently set aside’’ were to be construed according to 
the interpretive standards evolved under the analogous federal pro- 
vision.®? Hence there is no requirement of an irrevocable vesting of 
the interest of the municipality but merely one that there be “no 
uncertainty appreciably greater than the general uncertainty that 
attends human affairs,’’ and where the trust in fact provides sufficient 
income to pay prior individual legacies and the operating costs with a 
substantial annual excess of income remaining, the remainder is 
exempt as “permanently set aside.”’ 


“ORDINARY AND NECESSARY’’ EXPENSES 


In Belle City Malleable Iron Company the Board® and the Circuit 
Court™ held that a corporation reporting its income on an accrual 
basis may deduct as an ordinary and necessary business expense 
money subscribed to an irrevocable trust to be used by local hospitals 
to increase the existing facilities so as to give effect to the group 
hospitalization plans then in force in industrial plants within the city. 
They held that so long as it is established that the taxpayer’s em- 
ployees did benefit directly by the subscription, it is not necessary to 
show that the subscription is without the purview of the statute 
governing charitable contributions before deducting it as an ordinary 
and necessary business expense because the statutes granting the 
deductions are not mutually exclusive. 

60 248 Wis. 21, 20 N.W.2d 647 (1945). 

61 Wis. Laws 1947, c. 236. 

8 Int. Rev. Cope § 162(a) (1939); Int. Rev. Cope § 642(c) (1954). 


63 3 W.B.T.A. 236 (1947). 
* Cir. Ct. Dane County, March 31, 1950. 
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The Supreme Court® reversed, stating that in order for a contribu- 
tion to be deductible as a business expense, there must not only be a 
business motivation, but a direct relationship between the expense 
and the anticipated return to the taxpayer. The pledge was deductible 
(in part® and as paid®’) as a gift but not as a business expense. 

In Niss & Sons, Inc.** the Dane County Circuit Court upheld the 
Board of Tax Appeals in its policy® of not allowing corporations to 
deduct payments made to families of deceased officers and employees 
by way of continuing the salary of the decedent for a time (here two 
years) unless the corporation had a previously established continuing 
plan or policy binding it to make such payments. 

In Hurwitz’ a specialist physician’s expenses for gifts to hospital 
employees and entertainment of other doctors in order to obtain 
referrals of patients for bis specialized practice were held not to be 
deductible as ordinary and necessary expenses of carrying on his 
profession. The record showed that the entertaining was mostly in 
petitioner’s own home to which not only other physicians but also 
members of petitioner’s family and other non-professional people were 
invited. On this ground, board member Schein concurred but took 
issue with what he felt were implications in the majority opinion that 
the expenses of entertaining other members of the profession at public 
places for the purpose of obtaining referrals would probably not be 
deductible on the grounds that this was probably unethical. While the 
majority discussed the point at some length, the explicit basis of their 
decision was “‘that the personal aspects of the benefits derived from 
such expenditures are so closely interwoven with the claimed business 
benefits that a separation cannot be made.”’ 

In George M. Hanley” the Board joined the federal decisions’ 
in holding that campaign expenses of public officers are not deductible 
as ordinary and necessary expenses paid in carrying on the occupation 
from which the income is derived. The Board’s opinion was seemingly 
based on holding that a public office is not an “‘occupation’’ but con- 

% Department of Taxation v. Belle City M. I. Co. 258 Wis. 101, 45 N.W.2d 
68 (1950). 

* The charitable deduction is limited to 10% of net income. Wis. Start. § 71.03 
(7) (1945) renumbered sec. 71.04 (5) by Laws 1947, c. 318. 

*? Why is not stated, but apparently on the grounds that “gifts made” in- 
herently does not include subscriptions to make a gift. 

68 March 26, 1953. No appeal. 

6? Brandt Automatic Cashier Co. v. Department of Taxation, 2 W.B.T.A. 
431 (1945); H. G. Weber & Co. v. Department of Taxation, 3 W.B.T.A. 114 
(1946); Monarch Mfg. Co., W.B.T.A. June 29, 1949; Radio Sen! Co., 
W.B.T.A. March 29, 1950. See also Spangler v. Department of Taxation, 255 
Wis. 51, 37 N.W.2d 857 (1949). 

70 W.B.T.A. October 8, 1952. Cir. Ct. appeal pending. 


71 W.B.T.A. March 6, 1950. No appeal. 
7 E.g., McDonald v. Commissioner, 323 U.S. 57 (1944). 
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tained heavy overtones of the Corrupt Practices Act and election 
morality. 

In Pelton Steel Casting Co. the Board” and the Dane County Circuit 
Court™ held that where a corporation borrows money to purchase 
and retire its own stock, the interest on the borrowed money is not 
deductible since it is not an ordinary and necessary expense in the 
operation of the business. 


FAMILY PARTNERSHIPS AND TRUSTS 


Family partnership and trust cases are almost inevitably factual 
cases, useful as precedent, if at all, only by way of analogy. Two such 
cases deserve mention here, however, because of special features in- 
volved in them. In Thomas v. Department of Taxation” the Depart- 
ment had attacked a purported family partnership in an insurance 
agency. According to the Supreme Court opinion, the partnership 
was a complete sham, the wife having no real interest in the business 
whatsoever. The Board of Tax Appeals’”* compromised by assigning 
75 per cent of the income to the husband instead of the 50 per cent 
he claimed or the 100 per cent the Department claimed. The Circuit 
Court affirmed.”?7 The husband taxpayer, but not the Department, 
appealed. The Supreme Court denied the taxpayer’s appeal, made 
very plain its opinion that there was no partnership here at all, but 
affirmed the Circuit Court decision because the Department had not 
appealed therefrom. 

Skemp,”® while chiefly a factual case, is interesting because the 
Wisconsin Board decided for the taxpayer on precisely the same issues 
as the federal Tax Court’® decided against him. The taxpayer, a 
doctor, made a twenty year trust of an office building for the benefit 
of his wife and children and then took a leaseback of the premises 
for his medical clinic. The case is a rather thorough discussion of the 
Board’s views not only on family trusts and leasebacks but also of the 
Clifford® doctrine for taxing the income of trusts to the grantor 
when the “practical’’ effect of the transaction is that he retains sub- 
stantial control over the property or the income or both. An impor- 
tant legal principle announced in the case is the doctrine that where a 





73 W.B.T.A. Dkt. No. I-1119, November 15, 1951. 

™ April 22, 1954. Supreme Court appeal pending. 

7% 250 Wis. 8, 26 N.W.2d 310 (1947). 

7% 2 W.B.T.A. 338 (1945). 

77 Circuit Court Milwaukee County, January 1946. 

78 3 W.B.T.A. 413 (1948). No appeal. 

798 T.C. 415 (1947). The Tax Court, however, was later reversed by the 
ae. Court of Appeals. Skemp v. Commissioner, 168 F.2d 598 (7th 

ir. 1948). 
80 Helvering v. Clifford, 309 U.S. 331 (1940). 
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settlor reserves powers and controls over a trust, but never exercises 
them, it is the non-exercise rather than the formal retention which is 
important. 


Loss DEDUCTIONS 


In the first Wisconsin Electric Power Co.*! case, above, one of the 
side issues decided was that where the company had acquired and 
used property, a right of way for streetcar tracks, but had also made 
use of it to erect electric utility poles thereon, the continuance of this 
latter use precluded any abandonment loss upon the cessation of the 
use for streetcar purposes. Loss deductions are only for completed, 
not partial, losses. 

The same point in another context was underlined in Baer®? which 
held that even though it is established that only a small part of an 
account receivable can ever be recovered, no part of it can be de- 
ducted as a bad debt loss. A bad debt deduction may be taken only 
for total worthlessness; mere partial worthlessness, no matter how 
clearly proven, gives rise to no deduction. If the account had instead 
been a note and the creditor had surrendered the old note for a new 
note in the smaller, recoverable amount, the difference could be de- 
ducted because the acceptance of the new note in satisfaction of the 
old would be an identifiable event establishing the loss.* 

In Norbert H. Geurts** the Board held that since the Wisconsin 
Casualty Loss Deduction provision does not include the term “‘ship- 
wreck,’’ the uncompensated loss of a pleasure automobile by collision 
is not deductible in Wisconsin. Shearer v. Anderson,® establishing the 
federal rule to the contrary, depends upon the similarity of auto 
accidents to shipwrecks which are included in the federal statute.* 

Wisconsin-Michigan Power Company*’ was at least as much of an 
allocation-apportionment case as it was a loss deduction case. In a 
two to one decision the Board overruled the contention of the Depart- 
ment that losses from the abandonment of depreciable physical 
property are deductible for Wisconsin income tax purposes only if the 
property was located in Wisconsin, even though the taxpayer is a 
unitary business reporting on the apportionment basis. The Board 
agreed with the taxpayer that, inasmuch as the income from the 
property had contributed by means of apportionment to the income 





81251 Wis. 346, 29 N.W.2d 711 (1947), p. 266 supra. 

8 W.B.T.A. Dkt. No. I-1188 November 12, 1953. No appeal. 

83 George Banta Publishing Co., 1 W.B.T.A. 61 (1940). 

* W.B.T.A. June 13, 1950. No appeal. 

8 16 F.2d 995 (2d Cir. 1927). 

% Int. Rev. Cope § 23 (e) (1939); Int. Rev. Cope § 165 (c) (1954). 

87 W.B.T.A. Dkt. No, I-1171, January 27, 1954. Cir. Ct. appeal pending. 
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taxable by Wisconsin, the loss on the property should similarly enter 
into the computation of Wisconsin taxable income. 


ACCRUAL OF REAL EstaTE TAXES 


The complicated problem of when an accrual basis taxpayer may, 
or should, deduct property taxes paid from its taxable income re- 
ceived further discussion—but little or no enlightenment—in two 
cases decided during the term under review. Because of the unfailing 
regularity with which general property taxes recur, accountants and 
others, including buyers and sellers of real estate,** generally consider 
them as accruing ratably throughout the year. For tax purposes, 
however, the doctrine has grown up that real estate taxes do not 
accrue until they are levied,*® which in Wisconsin is when the tax 
roll upon which they are extended is delivered to the local treasurer 
with his warrant for collection.*® With some variation from year to 
year and from locality to locality, this act takes place in November 
or December of each year. In 27th & Kilbourn Corporation™ the 
Board held that where a taxpayer’s fiscal year ends October 31, it 
cannot, even on the accrual method, deduct from its 1947 income real 
estate taxes for 1947 which were not levied (by delivery of the tax roll 
upon which they are extended to the local treasurer with his warrant 
for collection) until some time in December. Real estate taxes accrue 
at the time of such levy and not ratably throughout the year. 

In Warner Brothers Theatres, Inc.** the taxpayer had a fiscal year 
ending August 31 and had apparently been deducting property taxes 
on an accounting-accrual basis; 7.e., at or by the end of each year it 
had accrued 4/12 of the property taxes for the previous calendar year 

88 Wis. Strat. § 74.62 (1953). 

89 See Magruder v. Supplee, 316 U.S. 394 (1942). The federal rule, however, 
appears to go only as far as determining who, as between buyer and seller, may 
deduct the real estate taxes when there has been a sale of the real estate during 
the year. Where no sale is involved the federal courts have recognized accrual 
of property taxes on a month by month basis as sound accounting practice for 
accrual-basis taxpayers and have not required them to accrue the full amount 
of the tax in a lump sum on the date upon which the tax accrues and becomes 
a lien. See for example Cabot, Inc. 40 BTA 366 (1939); Citizens Hotel Co. v. Com., 
127 F.2d 229 (5th Cir. 1942); Com. v. Schock, Gusmer & Co. 137 F.2d 750 (3rd 
Cir. 1943); J. I. Case Co. v. United States, 65 F. Supp. 464 (Ct. of Claims 1946). 
Even as to a sale, the new Internal Revenue Code now allows both the seller and 
he ey to deduct their pro rata share of the property tax. Int. Rev. Cops 

164 ; 

9 Wis. Strat. § 70.01 (1953). In reading cases from other jurisdictions it must 
constantly be borne in mind that the act of imposing the property tax is called a 
levy in Wisconsin and that the Wisconsin property tax assessment is not the 
imposition but the fixing of the valuation upon which the tax is computed. In 
cases from other jurisdictions (as well as in regard to other Wisconsin taxes in- 
cluding the Wisconsin income tax) the term assessment generally refers to the 
imposition of tax itself. 

% W.B.T.A. Dkt. No. I-1085, November 17, 1950. 
% W.B.T.A. Dkt. No. I-1097, June 17, 1952. No appeal. 
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; (which included the first four months of its fiscal year) and 8/12 of 
its estimated property taxes for the calendar year in which its fiscal 
year ended. As above noted, this procedure seems to have general 
support among accountants as most clearly allocating the expense of 
; property taxation to the proper income producing period. 

i At the time of audit the year 1945 was closed to further assessment 
' by the Statute of Limitations. When, upon audit, it was found that 
there was need to change over the taxpayer’s property tax accrual 
method from the accounting method it had been using to the officially 
sanctioned single annual accrual method—a change which both 
parties apparently conceded had to be made—the taxpayer argued 
that it should be allowed on its fiscal 1946 return to deduct its calendar 
1945 property taxes which had been levied and which it had paid in 
the early months of its 1946 fiscal year. The Department said that 
this would allow a double deduction since the same property taxes 
had been deducted as an accrual on the fiscal year 1945 return, and 
that, while the accrual was admittedly an improper one, it was barred 
from correction by the Statute of Limitations and the taxpayer ought 
not be allowed a double deduction. 

The Board sided with the Department, citing two old federal refund 
cases** which proceeded on the principle that where a taxpayer is 
asking for a refund he cannot succeed if, because of the erroneous 
allowance of the deduction in an earlier year now barred by the 
Statute of Limitations, the total tax paid has not been excessive. 
The proceeding before the Board of Tax Appeals was not, however, 
on a claim for refund but on an application for abatement. In the 
analogous federal situation—a proceeding before the Tax Court to 
protest a proposed deficiency assessment—the federal courts have 
consistently held that a taxpayer is not estopped from claiming correct 
treatment of an item in the year under consideration merely because 
he has received benefit from incorrect treatment of the same item in 
a barred year. 





We have frequently pointed out that each year stands on a 
separate basis in the tax law and that an error made in computa- 
tion of the tax for one year cannot be corrected by making an 
erroneous computation under the law of a later year.” 





% Stern Bros. v. United States, 8 F. Supp. 705 (Ct. of Claims 1934); Newaygo 
Portland Cement Co. v. Helvering, 77 F.2d 536 (D.C. Cir. 1935). 

% Greene Motor Co., 5 T.C. 314 (1945). See also Sugar Creek Coal & Mining 
Co. v. Comm., 31 BTA 344 (1934); Helvering v. Schine Chain Theatres Inc. 
121 F.2d 948 (2d Cir. 1941); Grauman’s Greater Hollywood Theatre, Inc., 37 
BTA 448 (1938); Commissioner v. Laguna Land & Water Co., 118 F.2d 112 
(9th Cir. 1941); Commissioner v. Cedar Park Cemetery Ass’n., Inc., 183 F.2d 
553 (7th Cir. 1950). 
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INCOME IN GENERAL 


Relying on Hoeper v. Tax Commission of Wisconsin® which held 
that Wisconsin could not for income tax purposes combine the income 
of husband and wife when under its general property law the income 
of the wife did not belong to the husband, Albert Popp® held that 
where a taxpayer’s minor son is employed and emancipated, retaining 
his earnings from such employment, the parent is not required to 
combine the minor’s income with his own when reporting for Wiscon- 
sin income tax purposes. 

Kjer v. Department of Taxation” held that amounts deducted by 
the United States government from the salary of the taxpayer, a 
federal revenue agent, under the provisions of the Federal Civil Serv- 
ice Retirement Act of 1930, are taxable for Wisconsin income tax 
purposes. Federal income tax determinations to the same effect were 
cited.** 

Section 71.01 (3) (d) exempts from Wisconsin income taxation 
all income received during 1942 to 1948 from the United States for 
services as a member of the Armed Forces. Section 71.01 (3) (dm), as 
enacted in 1951°° exempted compensation received from the United 
States for services as an active or reserve member of the Armed 
Forces for the years 1950 through 1952, and, as amended in 1953! 
continued this exemption for 1953 and 1954, but with a limit of $1500. 
Section 42.52 provides that the benefits paid under the State (teach- 
ers) Retirement Law are exempt. Section 71.03 (2) (a) exempts 
“Pensions received from the United States.’”’ The Department’s 
regulations’ provide that ‘Pensions received by retired teachers 
from the Wisconsin Teachers Retirement Fund, by veterans of the 
Civil, Spanish and World Wars, and from the United States govern- 
ment are not taxable income.’”’ Nevertheless, in Nuber!*? the Board 
upheld the assertion of the Department that the retirement pay re- 
ceived by a retired naval officer was not a “‘pension’”’ and was there- 
fore not exempt from income tax. The Board held that Section 71.03 
(2) (a) referred only to disability pensions under Title 38 U.S.C., 
section 151, and not to non-disability retirement under Title 34 


US.C., section 383.1% 


% 284 U.S. 206 (1931). 

% 3 W.B.T.A. 90 (1946). No appeal. 

97 249 Wis. 286, 24 N.W.2d 604 (1946). 

% Miller v. Com., 144 F.2d 287 (4th Cir. 1944). 

* Wis. Laws 1951, c. 685. 

100 Wis. Laws 1953, c. 364. 

101 Wis. Adm. Code, s. Tax 3.61. 

102 W.B.T.A. Dkt. No. I-1202, April 22, 1954. Cir. Ct. appeal pending. 

103 The same result has been obtained under sec. 3 of Public Law 262, 74th 
Congress which states that benefits “under any of the laws relating to veterans 
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Tax ADMINISTRATION 


Larson is a reminder that a petitioner before the Board of Tax 
Appeals must appear personally at the hearing and make “full dis- 
closure under oath . . . of any and all income received by him.” The 
Department may waive this requirement but cannot be compelled 
to do so. 

Karr’ was a net worth case decided on purely factual and eviden- 
tiary grounds. As such, it would require no comment here. Never- 
theless, the authors think that the case does call for comment, be- 
cause of the grounds on which it was not decided. 

For those whose lives are as yet blessedly unsullied by contact 
with the net worth method of assessing income, a brief outline of it 
is perhaps in order. Section 71.11 (8) Wis. Stat. and section 41, 
Int. Rev. Code of 1939, in substantially identical language provide 
that income shall be computed in accordance with the method of ac- 
counting regularly employed in keeping the books of the taxpayer, but 
if there has been no method employed, “or if the method employed 
does not clearly reflect the income,” then the computation shall be 
made upon such basis and in such manner “as in the opinion of’’ the 
tax authorities does clearly reflect the income. Where a taxpayer re- 
ceives income from only one or at the most a very few sources—as is 
true of most wage earners, for example—it is relatively easy for taxing 
authorities to verify his income. If such a taxpayer does not keep ade- 
quate records the only result is that he is unable to prove his deduc- 
tions. But where a taxpayer receives income from many sources—as 
for example, a business or professional man—it is almost completely 
impossible for taxing authorities to verify what his income is unless 
he keeps a good set of books and records, in which case the reported 
income can be verified against the books and records and the accuracy 
and completeness of the books and records can then be verified by 
spot-checks. But what if this taxpayer with many sources of income 
has no books or records, or the books and records he does have are 
demonstrably incomplete or inaccurate? While this is sometimes the 
situation with small individual businessmen, it is most frequently 
true with racketeers, bookies and others engaged in illegal enterprises. 





shall be exempt from taxation.”’ 38 U.S.C. 454a. The federal result, however, is 
based on peculiarly federal reasoning and is no authority one way or another 
under § 71.03 Wis. Star. Hoeppel v. Westover, 79 F. Supp. 794 (S.D. Cal. 1948), 
for example, reasoned that since Public Law 262 is a part of Title 38 of the U.S. 
Code it applies only to the provisions of Title 38 dealing with payments to disabled 
veterans and their dependents and not to the provisions of Title 10 dealing with 
servicemen’s retirement pay. 

106 W.B.T.A. Dkt. No. I-1163, October 17, 1952. 

10% W.B.T.A. Dkt. No. I-1197, March 31, 1954. The Department has appealed 
to the Circuit Court. 
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It was against these racketeers that the net worth method first came 
into wide use. 

Briefly, the theory is this: If you deduct from a man’s present net 
worth (all assets less all liabilities) his net worth at some time in the 
past, the difference plus the amount he spent during that term for 
personal living expenses, will closely approximate his taxable income 
for that term. That is all there is to it. With certain refinements the 
theory is unassailable. But its accuracy in practice depends completely 
upon correctly ascertaining opening net worth, closing net worth and 
cost of living. Closing net worth may be reasonably ascertainable, 
but opening net worth and cost of living, and particularly the latter, 
almost necessarily involve huge amounts of guesswork and con- 
jecture—particularly when the taxpayer kept no books and records, 
which is the only time the net worth method is supposed to be used 
anyway. Assuming that the closing net worth is correct, if the open- 
ing net worth is too low and the estimated cost of living too high, 
a ““whopping”’ tax deficiency will result. In a tax proceeding, the tax- 
payer normally has the burden of disproving the determination of the 
tax authorities. Since the true opening net worth and the true cost 
of living are in most cases unprovable, the taxpayer almost auto- 
matically loses a net worth case unless he has some pretty good evi- 
dence which the taxing authorities have simply ignored. Such was 
the case in Karr. The taxpayer said that the Department’s estimate 
of his cost of living was entirely too high and then backed up his 
assertion by producing “a multitude of records and receipts’’ as well 
as an office employee and a CPA who testified as to the cost of living 
“as shown by the books and records kept by the petitioner.’’ Since 
the Department offered no evidence in rebuttal the Board said that 
it was required to believe the taxpayer’s evidence and so upheld the 
taxpayer. 

So far so good. But note that phrase, ‘as shown by the books and 
records kept by the petitioner.’’ Wasn’t the statement made above 
that the net worth method is properly used in the absence of adequate 
books and records? It was. And the same statement has been made 
by the courts. The Internal Revenue Service has many times been 
upheld in reconstructing income by means of the net worth method 
and even in basing civil and criminal fraud penalties thereon. But 
whatever method is used, the computation must be on the basis of 
the best available evidence. If records exist from which to form a 
basis for the computation of income, then there is no occasion for 
recourse to reconstruction. The method adopted must be reasonable: 
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the burden to adopt a method that will clearly reflect the income 
is on the commissioner equally as well as on the taxpayer.!” 


Where the Tax Court found that the examining agent had arbitrarily 
termed the taxpayer’s records inadequate and refused to use them, 
it held that reconstruction of income must be rejected.!°? Where a 
taxpayer’s single entry books are substantially accurate, even though 
not as complete as desirable, the commissioner’s reconstruction by 
another method must be rejected.'% 


The limitations of the increase in net worth method are well 
known. Often it results in an inaccurate statement of income or 
the placing of income in the wrong year and, at best, it yields 
only an approximation. It is a method of reconstructing income 
rather than a method of computing it.! 


In a 1941 case, our Wisconsin Board of Tax Appeals held that where 
the books, records and returns of the taxpayer clearly reflect his 
taxable income, the Department has no warrant to use some other 
method of its own choosing.""° Our Supreme Court has said: 


However, where the report fails to disclose faithfully the amount 
of taxable income, the commission is then empowered to require 
a report upon such basis and in such manner as in its opinion will 
clearly reflect such income. 


And the Dane County Circuit Court has held that the state is no 
more at liberty than is a taxpayer to depart without good cause from 
the statutory method of computing taxable income."!? 

The occasion for all of this discussion is that in Karr the taxpayer 
not only raised the defense that the Department’s estimate of his 
cost of living was too high, but also raised the preliminary defense 
that his books and records were adequate and that the Department 
therefore had no warrant to use the net worth method in any event. 
A reading of the opinion shows that to this preliminary defense the 
Board made no reply whatsoever, unless its customary recitation of 
the rule that an assessment is prima facie correct and the burden of 
disproving its correctness is upon the taxpayer, was intended as a 
reply. A direct answer will ultimately be required. 

The difficulty is that none of the Wisconsin cases above cited was 

1% Bradstreet Co. v. Com., 65 F.2d 943, 945 (1st Cir. 1933). 

107 W. L. Harris, 7 T.C.M. 820 (1948). 

108 Michael Lovallo, 9 T.C.M. 634 (1950). 

109 Thomas A. Talley, 20 T.C. 715 (1953). 

110 Royal Lee v. Department of Taxation, 1 W.B.T.A. 269 (1941). 

111 Wisconsin Ornamental Iron & Bronze Co. v. Tax Com. 202 Wis. 355, 365, 
229 N.W. 646, 233 N.W. 72, 73 (1930). 

2 Montgomery Ward & Co. v. Department of Taxation, Circuit Court Dane 
County, March 13, 1942. 
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concerned with occasions when the Department is authorized to use 
a net worth assessment. They were concerned with some other 
problem—such as cash basis vs. accrual basis—arising out of the same 
section of the statute. There has apparently never been a Wisconsin 
case directed squarely to the issue of whether, when a taxpayer does 
have books and records, the Department may nevertheless make 
an assessment based on the net worth method without first affirm- 
atively discrediting the books and records. As above shown, that is 
the federal rule. As above shown, the federal and Wisconsin Statutes 
involved are substantially identical. As above shown, the Wisconsin 
cases which have construed the Wisconsin Statute, although ad- 
mittedly for other purposes, are in harmony with the federal cases. 
Justification enough, one would think, to assume that the Wisconsin 
rule was the same as the federal rule. Now, however, in a case in 
which the question was raised directly, our Board either fails to face 
the problem or answers it contrary to the federal authorities and in 
such a way as to give the Department carte blanche powers. It is 
fervently to be hoped that this is a false alarm. If not, then here, 
unheralded, is truly a significant development in Wisconsin Income 
Tax Law." 
CoNCLUSION 


In conclusion we ask the reader to consider, again, the thoughts 
and suggestions contained in the introduction to this article. Wis- 
consin income tax cases involve rates which do not exceed 814 per 
cent and which by reason of the deductibility of the Wisconsin tax 
against federal gross income are therefore reduced to effective rates 
of 6, or even below 1 per cent. As a result, taxpayers cannot afford 
the thorough litigation of issues under Wisconsin income tax laws 
that they can when confronted with the federal income tax law under 
which they are in many instances involuntary equal partners with 
the federal government. Federal tax disputes result in fully tried 
cases; precedents are tested again and again because of the terrific 
financial impact of the law itself. The body of precedents so created 
is necessarily a more intensively developed and considered body of 
law than can ever be developed under any state income tax. Why 
shouldn’t Wisconsin take advantage of it? Does it make sense to 
keep Wisconsin taxpayers busy guessing and Wisconsin administra- 
tion and courts busy determining whether the established federal 
precedents will be applied or new ones made? Could not both sides 
make better use of this time and energy on the problems which are 
uniquely of state concern? 





13 The effect in this area of the law of U.S. v. Calderon, 348 U.S. 160 (1954), 
decided last December, remains to be seen. 











The Right to Counsel Under State Law! 


Davin FELLMAN* 


THE CONSTITUTIONAL RIGHT 


Every state constitution but that of Virginia has a specific pro- 
vision that in criminal prosecutions the accused has the right to have 
the assistance of counsel in his defense.' In Virginia it has been held 
that “the law of the land’’ clause of the state constitution embraces 
this right.? The Sixth Amendment of the United States Constitution 
guarantees it in the federal courts.* Furthermore, the Supreme Court 
of the United States has taken the position, since the celebrated 
Scottsboro case‘ in 1932, that the due process clause of the Fourteenth 
Amendment guarantees representation by counsel in many situations 
in the state courts, since this is a requirement of fundamental justice.® 
Thus, the right of defendants to be represented by lawyers in criminal 
cases is part of the constitutional law of every American jurisdiction.® 
Of course, speaking generally, the rule has deep historical roots.’ 





* B.A. University of Nebraska, 1929; M.A. University of Nebraska, 1930; 
Ph.D. Yale University, 1934; Professor of Political Science, University of 
Wisconsin. 

+ The preparation of this article was greatly assisted by a grant from the 
Research Committee of the Graduate School of the University of Wisconsin, 
which is gratefully acknowledged. 

1 For example, Wis. Const. Art. I, § 7: “In all criminal prosecutions the 
accused shall enjoy the right to be heard by himself and counsel. . . .” 

? Barnes v. Commonwealth, 92 Va. 794, 23 S.E. 784 (1895); Watkins v. Com- 
monwealth, 174 Va. 518, 6 S.E.2d 670 (1940); Cottrell v. Commonwealth, 187 
Va. 351, 46 8.E.2d 413 (1948). 

3See David Fellman, The Constitutional Right to Counsel in Federal Courts, 
30 Nes. L. Rev. 559 (1951); Heuer, THe SixtH AMENDMENT, c. VI (1951); 
Tames The Right of Counsel Under the Sixth Amendment, 20 N.Y.U.L.Q. Rev. 
1 (1944). 

* Powell v. Alabama, 287 U.S. 45 (1932). 

5 See David Fellman, The Federal Right to Counsel in State Courts, 31 Nes. L 
Rev. 15 (1951); Note, The Indigent’s Right to Counsel and the Rule of Prejudicial 
Error, 97 U. or Pa. L. Rev. 855 (1949). 

* For studies of the law in various states see: Reigler, Right of Accused to As- 
signed Counsel in Non-Capital Felony Prosecutions—Gholson v. Commonwealth, 
38 Ky. L. J. 317 (1950); Trimble and Davis, Right to Counsel Required by the 
Fourteenth Amendment in State Criminal Prosecutions, 4 ArK. L. Rev. 177 (1950); 
Note, The Right of the Criminal Defendant to Counsel in Pennsylvania, 26 Temp. 
L. Q. 309 (1953); Note, Right to Counsel in Indiana, 26 Inv. L. J. 234 (1951); 
Note, The Right to Counsel, 13 B.U.L. Rev. 92 (1933); Niles Chubb, A intment 
of Counsel for Indigent Accused, 28 Texas L. Rev. 236 (1949); J. R. Snively, 

he Right of an Accused to the Assistance of Counsel, 32 J. Am. Jup. Soc’y. 111 
(1948). The University of Michigan Press will publish in the near future a book by 
William B. Beaney, under the title Right To CouNsEL In AMERICAN CoURTs. 

7 See the following articles by Marvin Becker and George E. Heidelbaugh: 
The Right to Counsel in Criminal Cases—An Inquiry into the History and Practice 
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In principle, state appellate courts are agreed that the right to 
counsel is a vital and basic right which judges should guard zealously, 
since most people are incapable of conducting their own defenses.* 
It has well been said that “‘courts sit not only for the disposition of 
business, but primarily for the dispensation of justice.’’® It is de- 
ceptively easy, however, to state a general proposition such as the 
one under discussion. Actually, the problem bristles with complex 
difficulties, and appellate courts and legislatures have had much to 
say about them, particularly in recent years. 

No trial judge has the right to refuse to permit a defendant to be 
represented by his own lawyer.'° Furthermore, it is highly improper 
for a judge or prosecutor to persuade or advise an accused that he 
would be better off without a lawyer."! Nor is it proper for the judge to 
force a particular assigned counsel upon a man who doesn’t want him, 
and prefers a chance to get his own lawyer.” On the other hand, if a 
defendant had a lawyer of his own choosing at the trial, and entered 
no objection during the trial, he is in no position later to complain 
that some other lawyer should have represented him.'* And where a 
man has two or more lawyers, no constitutional right has been denied 
if one of them is disqualified by the court or for some other reason is 





in England and America, 28 Notre Dame Law. 351 (1953); Benefit of Counsel 
in Criminal Cases in the Time of Coke, 6 Miami L. Q. 546 (1952); Blackstone’s 
Use o -— Law in Criminal Cases Involving Benefit of Counsel, 7 Miami L. Q. 
184 (1953). 

8 The citations on this point are legion. See State ex rel. Baker v. Utecht, 
221 Minn. 145, 21 N.W.2d 328 (1946), cert. denied, 327 U.S. 810 (1946); People 
v. McLaughlin, 291 N.Y. 480, 53 N.E.2d 356 (1944); Walker v. State, 194 Ga. 
727, 22 S.E.2d 462 (1942); Com. of Pa. v. Richards, 111 Pa. Super. 124, 169 Atl. 
464 (1933). As to the right to counsel in a National Guard court martial see 
People ez rel. Garling v. Van Allen, 55 N.Y. 31 (1873). See the comment in People 
ez rel. Fusco (Galgano) v. Ryan, 204 Misc. 861, 124 N.Y.S.2d 690, 697 (1953), 
per Levy, J.: “The free, able, loyal, devoted and ethical lawyer—the normal 
member of our bar—would undoubtedly be anathema to the totalitarian. . . 
Under a constitutional democracy, such as ours, the lawyer and his calling are 
recognized and appreciated for what they truly are—mighty bulwarks against 
oppression or injustice and invaluable aids in the fair administration of our self- 
determined — and judicial systems.” The legal services of a lawyer engaged 
by an infant defending against a criminal charge are “‘necessaries’”’ for which the 
ye at be held responsible. Griston v. Stousland, 186 Misc. 201, 60 N.Y.S.2d 
118 (1946). 

* Commonwealth v. Valerio, 118 Pa. Super. 34, 36, 178 Atl. 509 (1935). 

10 People v. Fanning, 73 N.Y.S.2d 65 (1947); People v. McGarvy, 61 Cal. 
App. 2d 557, 142 P.2d 92 (1943); People v. Hull, 251 App. Div. 40, 296 N.Y.Supp. 
216 (1937). Thus a lawyer is entitled to know when the trial will be held, so that 
he can be there. Commonwealth v. Jester, 256 Pa. 441, 100 Atl. 993 (1917). 

1 People v. Pier, 203 Misc. 117, 121 N. Y.S.2d 342 (1952); Hampton v. Burford, 
- rhe 161, 232 P.2d 407 (1951); Cassidy v. State, 201 Ind. 311, 168 N.E. 
18 (1929). 

12 Commonwealth v. Strada, 171 Pa. Super. 358, 90 A.2d 335 (1952); State 
ex rel. Fulton v. Schannen, 224 Ind. 55, 64 N.E.2d 798 (1946); People v. Mc- 
Laughlin, 291 N.Y. 480, 53 N.E.2d 356 (1944); Walker v. State, 194 Ga. 727, 
22 S.E.2d 462 (1942); People v. Price, 262 N.Y. 410, 187 N.E. 298 (1933). 

3 People v. Garnett, 9 Cal. App. 194, 98 Pac. 247 (1908). 
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absent or withdraws from the case." In addition, it is within the sound 
discretion of the court to refuse to permit counsel to withdraw, having 
in mind whether a withdrawal would work an injustice.” It has also 
been held that an accused is required to exercise diligence in securing 
the services of an attorney.'® The judge is not obliged to postpone a 
case indefinitely merely on the plea of the accused that he is still 
trying. On the other hand, the defendant must be given a reasonable 
opportunity to obtain counsel.” 

More numerous and complicated problems have arisen in connec- 
tion with the representation of indigent defendants by appointed 
counsel. A court has no duty to appoint a lawyer for a man financially 
able to engage one for himself.!* Beyond this point it is altogether 
impossible to frame a simple rule on the basis of the many decisions 
dealing with this subject. There is even no agreement on the matter 
of the duty of the trial judge to inform the accused of his right to 
appointed counsel if he cannot afford to engage his own. Some courts 
have held that as a general rule the trial judge is not required to assign 
counsel unless the defendant requests it.!* But there are many people 
who because of youth, ignorance, feeble-mindedness or inexperience, 


4 Hill v. State, 159 Tex. Cr. 501, 264 S.W.2d 953 (1954); De Wolf v. State, 96 
Okla. Cr. 382, 256 P.2d 191 (1953), cert. denied, 345 U.S. 953 (1953); Duenkel v. 
State, 207 Wis. 644, 242 N.W. 179 (1932). 

% State v. Tharp, 42 Wash.2d 494, 256 P.2d 482 (1953); People v. McCracken, 
39 Cal.2d 336, 246 P.2d 913 (1952). See Note, Client’s Ability to Discharge Coun- 
sel, 50 Cou. L. Rev. 87 (1950). The general rule seems to be that whether a 
defendant may discharge his lawyer rests within the sound discretion of the court, 
in order to avoid needless delay or interference with orderly judicial procedure. 

16 Waldrop v. State, 159 Tex. Cr. 329, 263 S.W.2d 783 (1954); People v. Guber, 
201 Misc. 852, 113 N.Y.S.2d 192 (1952); Stanfield v. State, 152 Tex. Cr. 324, 212 
S.W.2d 516 (1948); State v. Hedgebeth, 228 N.C. 259, 45 S.E.2d 563 (1947), 
cert. denied, 334 U.S. 806 (1948); State v. Longo, 133 N.J.L. 301, 44 A.2d 349 
(1945); Com. ez rel. Piccerelli v. Smith, 150 Pa. Super. 105, 27 A.2d 484 (1942); 
Kirkwood v. State, 199 Ark. 879, 136 S.W.2d 174 (1940); In're Connor, 16 Cal.2d 
701, 108 P.2d 10 (1940), cert. denied, 313 U.S. 542 (1941). 

17 Jones v. Commonwealth, 117 N.E.2d 820 (Mass. 1954); People v. Napthaly, 
105 Cal. 641, 39 Pac. 29 (1895). 

18 State v. Weston, 202 S.W.2d 50 (Mo. 1947); Frazee v. State, 79 Okla. Cr. 
224, 153 P.2d 637 (1944); Watkins v. Commonwealth, 174 Va. 518, 6 S.E.2d 670 
(1940); Ez parte Rodriguez and Munoz, 118 Tex. Cr. 179, 42 S.W.2d 603 (1931); 
State v. Steelman, 318 Mo. 628, 300 S.W. 743 (1927); State v. Fowler, 59 Mont. 
346, 196 Pac. 992 (1921). It is within the trial court’s discretion to decide whether 
a defendant has the means with which to engage a lawyer. State v. Gomez, 89 
Vt. 490, 96 Atl. 190 (1915). But the ability of a grown man to hire a lawyer should 
not be determined by the fact that his parents have ample means. Hendryx v. 
State, 130 Ind. 265, 29 N.E. 1131 (1892). 

19 Com. ez rel. Fitts v. Smith, 158 Pa. Super. 104, 43 A.2d 906 (1945); Hamlin 
v. Commonwealth, 287 Ky. 22, 152 S.W.2d 297 (1941); Grogan v. Common- 
wealth, 222 Ky. 484, 1 S.W.2d 779 (1927); State v. McDonnell, 165 Minn. 423, 
206 N.W. 952 (1926); People v. Crowley, 13 Cal. App. 322, 109 Pac. 493 (1910); 
State v. Terry, 201 Mo. 697, 100 S.W. 432 (1907); State v. Sims, 117 La. 1036, 42 
So. 494 (1906); State v. Kellison, 56 W. Va. 690, 47 S.E. 166 (1904); State v. 
Rollins, 50 La. Ann. 925, 24 So. 664 (1898). A request for appointed counsel made 
after the defendant has introduced his evidence comes too late. Marovich v. 
State, 202 Ind. 274, 173 N.E. 326 (1930). 
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do not know that there is such a thing as a right to be represented by 
court-appointed counsel. In such instances many courts have ruled 
that it is the duty of the judge, on his own initiative, to inform the 
accused of his right.2° Under some statutes it is clear, whatever the 
circumstances may be, that it is mandatory for the judge to tell the 
accused about his right and ask him whether he desires the aid of 
appointed counsel.”! It is, of course, permissible for a man to defend 
himself,?? though he acquires no special privileges by doing so.”* But 
if a defendant elects to be heard through counsel, he is not thereafter 
at liberty to conduct his own defense.* It is also established that a 
judge should not allow an accused to proceed pro se if he is mentally 
incapable of defending himself.2* Indeed, where a man suffering from 
mental disability is charged with a crime, it is the duty of the court 
to appoint counsel, whether requested or not.” 

When the trial judge appoints counsel, it is well established, the de- 





2° People ex rel. Bernoff v. Jackson, 184 Misc. 85, 54 N.Y.S.2d 773 (1945); 

Commonwealth v. Valerio, 118 Pa. Super. 34, 178 Atl. 509 (1935); Com. of Pa. v. 
Richards, 111 Pa. Super. 124, 169 Atl. 464 (1933); Ez parte Hollins, 54 Okla. 
Cr. 70, 14 P.2d 243 (1932); Rivers v. State, 112 Tex. Cr. 650, 18 S.W.2d 171 
(1929); Howington v. State, 30 Okla. Cr. 243, 235 Pac. 931 (1925). 
* 21 People v. Koch, 299 N.Y. 378, 87 N.E.2d 417 (1949); State v. Murphy, 248 
Wis. 593, 22 N.W.2d 685 (1946). Many statutes and rules of court spell out the 
obligation of the judge to advise the defendant of his rights as to counsel. For 
example, Rule 29.01(a) of the Missouri Supreme Court, effective January 1, 
1953, Mo. Rev. Star. 471 (Supp. 1951), provides: “If any person charged with the 
commission of a felony appears upon arraignment without counsel, it shall be 
the duty of the court to advise him of his right to counsel, and of the willingness 
of the court to appoint counsel to represent him if he is unable to employ counsel.” 
For similar rules see: N.J. RuLEs or Court, Rue 1:12-9(a), adopted January 1, 
1953; Cat. Pen. Cope § 987 (1949); N.Y. Copz or Crim. Proc. § 188; Iuu. Sup, 
Cr. Ruue 274A, effective September 1, 1948, 400 Ill. 22 (1948), 110 Int. ANN. 
Srat., § 259.27A (Cum. Supp. 1952); Kan. Laws 1953, c. 282. 

*2 Meekins v. Warden, 203 Md. 655, 99 A.2d 724 (1953); People v. Acosta, 
114 Cal. App.2d 1, 249 P.2d 316 (1952); State v. Pritchard, 227 N.C. 168, 41 
8.E.2d 287 (1947); State v. Weston, 202 S.W.2d 50 (Mo. 1947); People v. Looney, 
9 Cal. App.2d 335, 49 P.2d 889 (1935); Bordeau v. State, 125 Neb. 133, 249 N.W. 
291 (1933); Peopie v. Northcott, 209 Cal. 639, 289 Pac. 634, 70 A.L.R. 806 
(1930); State v. Owens, 124 S.C. 220, 117 S.E. 536 (1922). It is not part of the 
duty of the trial court to force the services of counsel upon a defendant who does 
not want one. State v. Moore, 121 Mo. 514, 26 S.W. 345, 42 Am. St. Rep. 542 
(1894), aff'd, 159 U.S. 673 (1895). 

23 State ex rel. Fulton v. Schannen, 224 Ind. 55, 64 N.E.2d 798 (1946) (prisoner 
not entitled to freedom to prepare papers for coram nobis proceeding); People v. 
Chessman, 38 Cal.2d 166, 238 P.2d 1001 (1951), cert. denied, 343 U.S. 915 (1952). 
But a judge ought to advise an uncounselled defendant of such basic rights as the 

rivilege against self-incrimination. People v. Chlebowy, 191 Misc. 768, 78 

-Y.8.2d 596 (1948). 

* People v. Ephraim, 411 Ill. 118, 103 N.E.2d 363 (1952), cert. denied, 343 U.S. 
930 (1952); State v. Atkinson, 40 S.C. 363, 18 S.E. 1021, 42 Am. St. Rep. 877 
(1894); State v. Townley, 149 Minn. 5, 182 N.W. 773, 17 A.L.R. 253 (1921), 
cert. denied, 257 U.S. 643 (1921). 

% Stephenson v. Ohio, 4 Ohio App. 128 (1915). 

%* Fz parte Sisson, 90 Okla. Cr. 47, 210 P.2d 185 (1949). 
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fendant has no right to the appointment of any particular lawyer.’ 
This is for the judge to decide, and appointment of a public defender 
suffices to meet the requirement.”* In any event, it is not proper for 
the judge to force appointed counsel upon a defendant who insists 
that he does not want him.*® On the other hand, one cannot later 
object to the fact that he had been represented by appointed counsel 
if he did not object to the appointment.*° 

An accused who already has a lawyer is not entitled to appointment 
of another.*! It is within the discretion of the judge to decide whether 
a defendant ought to have more than one lawyer,®* or whether one 
lawyer may properly represent several co-defendants.** However, it is 
error to assign the same attorney to represent two defendants whose 
interests conflict, for a defendant is entitled to undivided loyalty to 


his cause.*4 
ScorpE OF THE GUARANTY 


While most constitutional clauses speak only of the right to counsel 
in criminal prosecutions, and they have been so construed,*® some 
nine state constitutions contain an additional clause extending the 
right to civil cases as well.** In any event, the right of a party to 
appear in a civil suit with a lawyer is well established as a matter of 
constitutional due process and common law.*” The general rule is 





27 Schuble v. Youngblood, 225 Ind. 169, 73 N.E.2d 478 (1947); McDowell v. 
State, 225 Ind. 495, 76 N.E.2d 249 (1947); Walker v. State, 17 Ga. App. 321, 
86 S.E. 735 (1915); People v. Fuller, 35 Misc. 189, 71 N.Y.Supp. 487 (1901). 

28 People v. Montville, 393 Ill. 590, 66 N.E.2d 861 (1946); State ex rel. Sweet 
v. Hancock, 224 Ind. 225, 66 N.E.2d 131 (1946); In re Hough, 24 Cal.2d 522, 
150 P.2d 448 (1944), cert. denied, 323 U.S. 780 (1944). 

29 People v. Witt, 394 Ill. 405, 68 N.E.2d 731 (1946); Hendryx v. State, 130 
Ind. 265, 29 N.E. 1131 (1892). 

30 People v. Hicks, 398 Ill. 125, 75 N.E.2d 343 (1947), cert. denied, 332 U.S. 
848 (1948); People v. Price, 397 Ill. 613, 74 N.E.2d 794 (1947); People v. Staryak, 
396 Ill. 573, 72 N.E.2d 815 (1947). 

31 Kraus v. State, 102 Neb. 690, 169 N.W. 3 (1918). 

32 State v. Taborsky, 139 Conn. 475, 95 A.2d 59 (1953). 

83 McAfee v. State, 46 So.2d 455 (Fla. 1950); Schoolfield v. Darwin, 182 Tenn. 
192, 185 S.W.2d 509 (1945). 

% People v. Robinson, 42 Cal.2d 741, 269 P.2d 6 (1954); People v. Fritz, 279 
App. Div. 1020, 111 N.Y.S.2d 734 (1952); People v. Lanigan, 22 Cal.2d 569, 
140 P.2d 24, 148 A.L.R. 176 (1943). The same requirement has been read into 
the Sixth Amendment. Glasser v. United States, 315 U.S. 60 (1942). 

35 Rosen v. Seidenberg, 111 Pa. Super. 534, 170 Atl. 351 (1934). 

% Ata. Const. art. I, § 10; Ga. Const. art. I, § 1; Mn. Const. art. I, § 20; 
Micu. Const. art II, § 12; Miss. Const. art. III, § 25; Nev. Const. art. I, 
§ 8; N.Y. Const. art. I, § 6; Uran Const. art. I, § 11; Wis. Const. art. VII.+ 
§ 20: “Any suitor, in any court of this state, shall have the right to prosecute or 
— his suit either in his own proper person, or by an attorney or agent of his 
choice.” 

37 Nestor v. George, 354 Pa. 19, 46 A.2d 469 (1946); State Realty Co. v. Ligon, 
218 Ala. 541, 119 So. 672 (1929); McKinley v. Campbell, 217 Ala. 139, 115 So. 
98 (1928); Chandler v. Avery, 47 Hun 9, 14 N.Y. St. Rep. 165 (1888). It has been 
held that in so far as a workmen’s compensation law subjects attorneys’ fees in 
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that a suitor in a civil action may appear pro se,** and appointment 
of counsel by the court to help a poor person, without pay, is not un- 
known.** It has also been held, in several New York cases, that an 
administrative removal hearing, while not a criminal proceeding, is 
judicial in nature, and therefore fairness requires that the civil servant 
have a right to appear with counsel.*® Similarly, it has been held 
that one has a constitutional right to be represented by counsel at an 
insanity hearing,*! though one court has ruled that due process does 
not require the appointment of counsel at a post-sentence sanity 
hearing, on the ground that it is not a criminal proceeding.*? Nor is a 
witness before a legislative committee entitled, as a matter of con- 
stitutional right, to the aid of counsel.** But it has been held that a 
man who is committed to prison as a necessary and material witness 
in a murder case is entitled to representation by counsel, since’ this 
presents a justiciable controversy in which a lawyer can give valuable 
professional service.“ Similarly, it has been held that one who is 





accident claims to the approval of the Industrial Accident Board, it does not 
violate the constitutional provision that every suitor in any court has a right to 
counsel, on the ground that the Board is not a court, and a claimant before it is 
not a suitor. Mackin v. Detroit-Timkin Axle Co., 187 Mich. 8, 153 N.W. 49 
(1915). A statute barring the appearance of lawyers in a small claims court has 
been sustained on the ground that the plaintiff can elect to sue in a court where 
he can have counsel, and on the further ground that appeal lies from the small 
claims court to a higher court, where he is entitled to a trial de novo, with counsel. 
Prudential Ins. Co. v. Small Claims Court, 76 Cal. App.2d 379, 173 P.2d 38 (1946). 

38 May v. Williams, 17 Ala. 23 (1849). 

y Ng of Commissioners of Howard County v. Pollard, 153 Ind. 371, 55 N.E. 
87 (1899). 

40 People ex rel. The Mayor v. Nichols, 79 N.Y. 582 (1880); People ez rel. 
Campbell v. Hannan, 56 Hun 469, 10 N. Y.Sup 71 (1890), aff'd, 125 N.Y. 691, 
26 N. Pe 751 (1891); People ex rel. Ellett v. Flood, 64 App. Div. 209, 71 N {.Y.Supp. 
1067 (1901). It has also been held that the right to be represented by counsel at 
such administrative hearings includes the right to consult privately with an 
attorney of choice free from the presence of an informer. Fusco v. Moses, 304 
N.Y. 424, 107 N.E.2d 581, 27 N. “YU. L.Q. Rev. 845 (1952). 

41 Jn re Moynihan, 332 Mo. 1022, 62 S.W.2d 410, 91 A.L.R. 74 (1933). 

42 na v. Riley, 37 Cal.2d 510, 235 P.2d 381 (1951). 

43 People ex rel. McDonald v. Keeler, 99 N.Y. 463, 2 N.E. 615, 52 Am. Rep. 49 
(1885). But a legislature is always free to assure the right to representation by 
counsel in legislative investigations by statute. The New York Code of Fair 
Procedure for Investigating Agencies, adopted in 1954, not only guarantees the 
right of representation, but also the right of counsel to participate in the pro- 
ceedings. N.Y. Laws 1954, c. 414: “3. A witness summoned to a hearing shall 
have the right to be accompanied by counsel, who shall be permitted to advise 
the witness of his rights, subject to reasonable limitations to prevent obstruction 
of or interference with the orderly conduct of the hearing. Counsel for any wit- 

- ness who testifies at a public hearing may submit proposed questions to be asked 
of the witness relevant to the matters upon which the witness has been questioned 
and the agency shall ask the witness such of the questions as it may deem ap- 
propriate to its inquiry.” 

4 People ex rel. Fusco (Galgano) v. Ryan, 204 Misc. 861, 124 N.Y.S.2d 690 
(1953). An early case, Ez parte Hamilton, 51 Ala. 66 (1874), held that a proceeding 
for contempt of court is not a criminal prosecution at which a person has a right 
to be represented by counsel. Such a holding today is probably out of the question. 
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called to testify at a John Doe proceeding ought to be advised of his 
constitutional rights, including the right to counsel.“ Since the duty 
of a court to appoint counsel is limited to criminal prosecutions, it 
does not extend to habeas corpus proceedings, which are civil in 
character.“© The Uniform Criminal Extradition Act provides, in 
section 10, that when a person is arrested on a governor’s warrant, he 
shall be taken forthwith to a judge of a court of record, who shall 
inform him of the crime with which he is charged, ‘‘and that he has the 
right to demand and procure legal counsel.’’47 

Some statutes or rules of court stipulate that a person accused of a 
misdemeanor has a right to appointed counsel.*® While one charged 
with a petty offense has a right to have a lawyer of his own,*® the 
general rule seems to be that in the absence of statute the court has 
no duty to appoint counsel in misdemeanor cases.*® But it has been 
held that even in such cases a particularly helpless defendant, such 
as a young girl of 17, ought to be defended by an attorney.” 


4 State v. Hoffman, 53 S.D. 182, 220 N.W. 615 (1928). 

46 People ex rel. Ross v. Ragen, 391 Ill. 419, 63 N.E.2d 874, 162 A.L.R. 920 
(1945). But see People v. St. John, 281 App. Div. 1061, 121 N.Y.S.2d 441 (1953), 
which ruled that where a trial is ordered in a coram nobis action on the issue of 
whether the defendant had been properly advised by the trial court of his right to 
counsel, the court must assign counsel for the hearing, if requested to, on the 
theory that the coram nobis proceeding was part of the original criminal action. 
Wisconsin by statute authorizes judges of the Supreme Court to appoint coun- 
sel to represent indigent prisoners seeking writs of habeas corpus. Wis. Srar. 
§ 357.26(4) (1953). 

479 U.L.A. 200. The Uniform Criminal Extradition Act has been adopted by 
40 states. THE Book or THE Sratas, 1954-5, p. 146. See Mass. Ann. Laws, 
c. 276, § 19 (1933). But it has been held that the right to try a person accused of 
crime committed in the jurisdiction may not be defeated or impaired because of the 
method by which his personal presence in the state was secured. Thus failure of 
the asylum state to supply counsel does not have any bearing upon the validity 
of subsequent proceedings in the demanding state. Ez parte Harrelson, 264 P.2d 
1004 (Okla. Cr. 1953). 

48 See, e.g., W. Va. Cope Ann. § 6190 (Supp. 1953); N.J. Rules of Court, 
Rule 1: “12-9(a); Tenn. Cope ANN. §§ 11733-4 (Williams 1934); S.D. Copr § 
34.1901 (1939); Micu. Comp. Laws § 775.16 (1948); Ky. Rev. Srar. § 455.010 
(1953); Coo. Sra. Ann, c. 48, § 502 (Cum. Supp. 1952); Nev. Sra. 1945, c. 66. 

49 In re Masching, 41 Cal.2d 530, 261 P.2d 251 (1953); In re McCoy, 32 Cal.2d 
73, 194 P.2d 531 (1948); In re Jingles, 27 Cal.2d 496, 165 P.2d 12 (1946); People 
v. Abetti, 152 N.Y.Supp. 890, 31 N.Y. Cr. 168 (1914); Withers v. State, 36 
Ala. 252 (1860). But in People v. Hogenson, 117 N.Y. $.2d 260 (Magistrate’ 8 
Court, Bronx, 1952), it was held that traffic infractions are not crimes. 

50 Nullinian v. State, 156 Tex. Cr. 88, 238 S.W.2d 970 (1951); State v. Martin, 
223 Minn. 414, 27 N.W.2d 158 (1947): Kissinger v. State, 147 Neb. 983, 25 
N.W.2d 829 (1947); Brack v. State, 187 Md. 542, 51 A.2d 171 (1947); Kirkwood 
v. State, 199 Ark. 879, 136 S.W.2d 174 (1940); Durfee v. State, 53 Neb. 214, 
73 N.W. 676 (1897). It has been held that a justice of the peace does not have the 
duty of even advisiag a defendant that he is entitled to have the assistance of 
counsel in his defense. State ex rel. Weich v. City of Red Wing, 175 Minn. 222, 
220 N.W. 611 (1928). 

51 People v. Agnew, 114 Cal. App.2d 841, 250 P.2d 369 (1952). See also Bolkovac 
v. State, 229 Ind. 294, 98 N.E. 21 8e0 (1951). 
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Still another question regarding the scope of the constitutional 
right under discussion relates to the distinction between capital and 
noncapital cases. When the U. 8. Supreme Court ruled, for the first 
time, in the Scottsboro case,** that due process included the right to 
counsel, Justice Sutherland was very careful to point out that the 
decision was limited to capital cases. Beginning with Betts v. Brady 
in 1942, a persistently divided Court has fashioned a loose-jointed 
rule to the effect that in noncapital cases counsel is required by due 
process only if the absence of counsel resulted in injustice because of 
some such factor as the youth, inexperience, or ignorance of the 
defendant, or because the trial was tainted with serious error.** Thus 
a Pennsylvania court recently observed: ‘The Fourteenth Amend- 
ment to the Federal Constitution relating to due process does not 
impose upon the states any uniform policy concerning representation 
by counsel in criminal cases; and it cannot be said that the amend- 
ment embodies an inexorable command that no trial for any offense, 
or in any court, would be fairly conducted and justice accorded a 
defendant who is not represented by counsel.’ Chief Justice Qua of 
the Massachusetts Supreme Court stated, a few years ago, that as 
now interpreted, the Fourteenth Amendment “requires assignment 
of counsel in noncapital cases only when the defendant, by reason of 
youth, inexperience or incapacity of some kind, or by reason of some 
unfair conduct by the public authorities, or of complication of issues, 
or of some special prejudice or disadvantage, stands in need of 
counsel in order to secure the fundamentals of a fair trial.’’* 

Many state courts have made it abundantly clear that in non- 
capital cases no constitutional duty rests upon the court to supply 
counsel for an indigent defendant.*’ It follows that a mere allegation 





52 Powell v. Alabama, 287 U.S. 45 (1932). 

53 316 U.S. 455. 

5 See, e.g., Bute v. Illinois, 333 U.S. 640 (1948); Foster v. Illinois, 332 U.S. 
134 (1947); Gryger v. Burke, 334 U.S. 728 (1948). For examples where the Court 
discovered the presence of exceptional circumstances see Uveges v. Pennsylvania, 
335 U.S. 437 (1948) and Wade v. Mayo, 334 U.S. 672 (1948). 

5 Commonwealth v. Ashe, 161 Pa. Super. 58, 63, 53 A.2d 894, 897 (1947). 

5 Allen v. Commonwealth, 324 Mass. 558, 562, 87 N.E.2d 192, 195 (1949), 30 
B.U.L. Rev. 139 (1950). See also Sears v. Superintendant, 202 Md. 656, 97 A. 
2d 133 (1953). 

57 Com. ex rel. Comer v. Claudy, 174 Pa. Super. 494, 102 A.2d 227 (1954); 
Commonwealth v. Biancone, 175 Pa. Super. 6, 102 A.2d 199 (1954); Hernandez 
v. State, 263 S.W.2d 552 (Tex. Cr. 1953); Com. ez rel. Carlini v. Burke, 172 Pa. 
Super. 116, 92 A.2d 267 (1952); Commonwealth v. Blondin, 324 Mass. 564, 87 
N.E.2d 455 (1949); In re Taylor, 230 N.C. 566, 53 S.E. 2d 857 (1949); Com. 
ex rel. Geisel v. Ashe, 165 Pa. Super. 41, 68 A.2d 360 (1949), cert. denied, 338 U.S. 
951 (1950); In re Taylor, 229 N.C. 297, 49 S.E.2d 749 (1948); Johnson v. Mayo, 
158 Fla. 264, 28 So.2d 585 (1946), cert. denied, 329 U.S. 804 (1947); Cook v. 
State, 32 Ala. App. 168, 22 So.2d 924 (1945), cert. denied, 22 So.2d 925 (1945); 
Com. ez rel. Withers v. Ashe, 350 Pa. 493, 39 A.2d 610 (1944); Watson v. State, 
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that the defendant was not represented by counsel at the trial is not 
sufficient to establish a case for relief.** It is also well established that 
in noncapital cases, a judge is not obliged to appoint lawyers to 
represent defendants who because of their age, experience, and 
familiarity with legal procedure are capable of looking after their 
interests themselves.*® In addition, many appellate courts have taken 
the position that if the record shows that the defendant did not 
suffer prejudice for lack of counsel, or that the presence of counsel 
would have made no difference in the outcome, then no constitutional 
right has been denied.*° The appellate court will review the record to 
see if the accused has had a fair trial. If it appears that the defendant 
understood the nature of the charge against him, that there was 
sufficient evidence to support a conviction, that the trial judge was 
careful in safeguarding the defendant’s rights, and saw to it that all 
the issues were properly developed, and that the issues were not 
particularly complex, then it will be concluded that a fair trial was 
given.* But some convictions have been set aside, or writs of habeas 
corpus have been awarded, where the uncounselled defendant was 





142 Fla. 218, 194 So. 640 (1940); Fuller v. State, 117 Tex. Cr. 558, 37 S.W.2d 
156 (1931); Roznos v. State, 110 Tex. Cr. 60, 7 S:W.2d 1082 (1928); Cummings 
v. State, 104 Tex. Cr. 117, 282 S.W. 227 (1926); Reed v. State, 143 Miss. 686, 
109 So. 715 (1926); Holden v. State, 89 Tex. Cr. 628, 232 §.W. 803 (1921); Mass 
v. State, 81 S.W. 45 (Tex. Cr. 1904); McDonald v. Commonwealth, 173 Mass. 
322, 53 N.E. 874 (1899); Pennington v. State, 13 Tex. App. 44 (1882). 

‘8 Selby v. Warden, 201 Md. 653, 92 A.2d 756 (1952); Knott v. Warden, 200 
Md. 658, 90 A.2d 177 (1952), cert. denied, 344 U.S. 847 (195 2). 

5° Sims v. Read, 28 N.J. Super. 557, 101 A.2d 112 (1953) (accused was “‘court- 
wise and sophisticated”); State v. Cynkowski, 10 N.J. 571, 92 A.2d 782 (1952); 
State v. Gladstone, 17 N.J. Super. 467, 86 A.2d 291 (1952); State v. Roy, 219 
La. 97, 52 So.2d 299 (1951); Johnson v. Mayo, 40 So.2d 134 (Fla. 1949); Ex 
parte Johnson, 153 Tex. Cr. 619, 224 S.W.2d 240 (1949); Ex parte Epp rson, 
153 Tex. Cr. 578, 223 S.W.2d 790 (1949); Parsons v. State, 153 Tex. 157, 
218 S.W.2d 202 (1949); State ez rel. Eberle v. Warden, 192 Md. 731, 65 A.2d 
291 (1949), cert. denied, 338 U.S. 835 (1949); Stanfield v. State, 152 Tex. Cr. 324, 
212 S.W.2d 516 (1948); Commonwealth v. Ashe, 161 Pa. Super. 58, 53 A.2d 894 
(1947); Smith v. State, 34 Ala. App. 194, 38 So.2d 287 (1947); Odom v. State, 
205 Miss. 572, 37 So.2d 300 (1948), appeal dismissed and cert. denied, 336 U.S. 
932 (1949); Smith v. State, 180 Md. 529, 25 A.2d 681 (1942). 

6° Com. ez rel. Johnson v. Burke, 174 Pa. Super. 119, 100 A.2d 125 (1953); 
Com. ez rel. Reggie v. Burke, 170 Pa. Super. 647, 90 A.2d 385 (1952); Com. ez rel. 
Popovich v. Claudy, 170 Pa. Super. 482, 87 A.2d 489, 26 Temp. L. Q. 86 (1952); 
Commonwealth v. Blondin, 324 Mass. 564, 87 N.E. 2d 455 (1949); Com. ez rel. 
Hovis v. Ashe, 165 Pa. Super. 30, 67 A.2d 770 (1949), aff’d, 346 Pa. 81, 70 A.2d 630 
(1950), cert. denied, 339 U.S. 970 (1950); Fuller v. State, 117 Tex. Cr. 558, 37 
$.W.2d 156 (1931). 

61 Com. ex rel. Reese v. Claudy, 170 Pa. Super. 488, 87 A.2d 492 (1952); Fitz- 
ibbons v. Hancock, 97 N.H. 162, 82 A.2d 769 (1951), 1 DePaut L. Rev. 309 
(1952). Langrehr v. Warden, 198 Md. 683, 84 A.2d 61 (1951); Allen v. Common- 
wealth, 324 Mass. 558, 87 N.E.2d 192 (1949), 30 B.U.L. Rev. 139 (1950); Odom 
v. State, 205 Miss. 572, 37 So.2d 300 (1948), appeal dismissed and cert. ‘deni ied, 
336 U.S. 932 (1949); State v. Hedgebeth, 228 N.C. 259, 45 S.E.2d 563 (1947), 
cert. dismissed, 334 U.S, 806 (1948); McDonald v. Commonwealth, 173 Mass. 
322, 58 N.E. 874 (1899). 
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very young and immature,” or an ignorant foreigner,® or a friendless, 
uninformed old woman," or an uneducated man involved in compli- 
cated questions of law, or was for some other reason incapable of 
adequately defending himself. 

Trial courts, however, are bound by statutory directives on this 
question. The statutes of a majority of the states require the appoint- 
ment of counsel on request in noncapital felony cases.’ In a dis- 
senting opinion filed in 1942, Justice Black prepared a table of cita- 
tions showing that the statutes of 25 states required, at that time, 
that indigent defendants be provided with counsel in noncapital as 
well as capital cases, and that in 8 states the same rule was established 
by judicial decision or judicially approved practice.** A few state 
statutes are still less than generous. The Mississippi and Alabama 
codes provide that the court must appoint counsel only where a 
capital offense is involved.*® A Maryland rule of court requires ap- 
pointment of counsel in capital “‘or other serious cases,’’’° and the 
statute declares that the courts ‘may . . . appoint counsel to defend 
any person in the trial of any criminal case in said courts whenever 


6 People v. Bernoff, 61 N.Y.S.2d 46 (King’s County Ct. 1946) (16 years old); 
Williams and Sanders v. Commonwealth, 33 Ky. L. R. 330, 110 S.W. 339 (1908); 
Raymond v. State ez rel. Szydlouski, 192 Md. 602, 65 A.2d 285 (1948) (18 years 
old); Coates v. State, 180 Md. 502, 25 A.2d 676 (1942), cert. denied, 317 U.S. 
625 (1942) (19-year-old Negro); Commonwealth v. Quarles, 174 Pa. Super. 433, 
102 A.2d 184 (1954) (17 years old); Dunfee v. Hudspeth, 162 Kan. 524, 178 P.2d 
1009 (1947) (20 years old); Ex parte Stapleton, 94 Okla. Cr. 282, 234 P.2d 931 
(1951) (16 and 17 years old); State v. Wagstaff, 235 N.C. 69, 68 S.E.2d 858 (1952) 
(19-year-old Negro); McDorman v. Smyth, 188 Va. 474, 50 S.E.2d 423 (1948) 
(18 years old). 

83 Valle v. State, 9 Tex. Cr. 57, 35 Am. Rep. 719 (1880). 

* English v. Commonwealth, 216 Ky. 608, 288 S.W. 320 (1926). 

% Johnson v. State, 157 Tex. Cr. 564, 251 S.W.2d 739 (1952). 

% Fitzgerald v. Smyth, 194 Va. 681, 74 S.E.2d 810 (1953); Gholson v. Common- 
wealth, 308 Ky. 82, 212 S.W.2d 537 (1948); People v. Lewis, 413 Ill. 116, 108 
N.E.2d 473 (1952) (highly emotional middle-aged housewife in a confused state 
of mind hurried to trial without counsel). 

87 See, e.g., Cau. Pen. Cope § 859 (1949); Inu. Rute 27A, 400 Ill. 22 (1948); 
Sup. Cr. Ruues § 29.01(a), Mo. Rev. Star. ANN. Supp. 471 (1951); Va. Cong 
ANN. § 19-214.1 (Cum. Supp. 1952); Tenn. Cope Ann. § 11733 (Williams 1934); 
Ore. Comp. Laws ANN. § 26-804 (Supp. 1943); La. Rev. Srat. tit. 15, § 143 
(1950); Ark. Stat. ANN. § 43-1203 (1947); Nes. Rev. Strat. § 29-1803 (1943); 
8.D. Cope § 34.1901 (1939); Kans. Laws 1953, c. 282; N.M. Srar. ANN. § 42-1102 
(1941); Micu. Comp. Laws § 775.16 (1948). See also Mopet Cope or CRIMINAL 
ProcepureE § 203 (1930). 

68 Betts v. Brady, 316 U.S. 455, 477 (1942). 

6? Miss. Cope ANN. § 2505 (Cum. Supp. 1952). See Reed v. State, 143 Miss. 
686, 109 So. 715 (1926). Ata. Copge ANN. tit. 15, § 318 (1951). See Gilchrist v. 
State, 234 Ala. 73, 74, 173 So. 651 (1937): ‘‘We are not impressed that the time 
has come when defendants charged with felonies, not capital, shall have attorneys 
ad litem appointed for them. Trial courts can be trusted, we think, to see that 
every man brought before them, charged with crime, shall have that full measure 
of protection guaranteed to him 7 . . the Constitution.” 

70 General Rules of Practice and Procedure, Court of Appeals, Part 4, Rule 1(b), 
Mp. Ann. Cops Gen. Laws 4885-6 (Flack 1951). 
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in the judgment of the court in which any such case is pending a just 
regard for the rights of the accused requires it.””! In 1951 Texas 
amended her code to the effect that a court may appoint defending 
lawyers in felony cases.7? 

State courts are divided on the question as to whether counsel 
must be appointed to prosecute appeals in behalf of defendants con- 
victed of crime.”* Some have taken the position that the right to 
counsel relates only to the trial court.” The Indiana Supreme Court, 
however, has ruled that the right of a poor person to a review of his 
case is an empty one if he does not have a lawyer to present his 
appeal.”> The Wisconsin and Rhode Island courts take the view that 
under the pertinent statutes counsel may be appointed for the purpose 
of taking an appeal if there are reasonable grounds for seeking a 
review.”® The Wisconsin Supreme Court has also ruled that appoint- 
ment of counsel for an appeal is limited to cases where appointments 
had previously been made in the trial court, since the trial court is in a 
better position to judge the merits of a claim of indigency.”’ Finally, it 
is to be noted that many state statutes provide for the appointment of 
counsel for the purpose of prosecuting an appeal, particularly in 
capital cases.7* 





71 Mp. ANN. Cope Gen. Laws art. 26, § 7 (Flack 1951). See Coates v. State, 
180 Md. 502, 25 A.2d 676 (1942) (counsel must be appointed to represent an 
ignorant and impecunious 19-year-old Negro boy). 

7 Tex. Rev. Crv. Star. art. 494(a) (Vernon Supp. 1952). For holdings that 
the trial court is not required to appoint counsel for accused except in cases of 
capital felony, see Gilley v. State, 114 Tex. Cr. 548, 26 S.W. 2d 1070 (1930); 
Brady v. State, 122 Tex. Cr. 275, 54 8.W.2d 513 (1932). 

73 The court is under no obligation to appoint counsel to take an appeal where 
the defendant has his own lawyer. People v. Price, 262 N.Y. 410, 187 N.E. 298 
(1933). An early case held that one who breaks jail and escapes custody waives 
the right to have counsel appear for him in an appellate proceeding. People v. 
Redinger, 55 Cal. 290, 36 Am. Rep. 32 (1880). 

™ Savage v. State, 155 Tex. Cr. 576, 237 S.W.2d 315 (1950); State v. Sweeney, 
48 8.D. 248, 203 N.W. 460 (1925); State v. Garcia, 144 La. 435, 80 So. 648 (1919); 
Campbell v. State, 182 Ala. 18, 62 So. 57 (1913). 

% State ex rel. Walker v. Youngblood, 225 Ind. 375, 75 N.E.2d 551 (1947); 
State ex rel. White v. Hilgemann, 218 Ind. 572, 34 N.E.2d 129 (1941). But since 
Indiana has created the office of Public Defender to represent pauper prisoners 
after the regular time for appeal has expired, the prisoner is not entitled to other 
counsel at public expense. State ez rel. Casey v. Murray, 231 Ind. 74, 106 N.E.2d 
911 (1952); Inv. Ann. Strat. § 13-1402 (Burns Cum. Supp. 1953). Where the 
higher court retries the case, it has been held that that proceeding is not an appeal. 
State v. Eikelberger, 70 Idaho 271, 215 P.2d 996 (1950). 

7% Cundy v. State, 244 Wis. 506, 12 N.W.2d 681 (1944); State v. Hudson, 55 * 
R.I. 141, 179 Atl. 130, 100 A.L.R. 313 (1935). 
aes v. Tyler, 238 Wis. 589, 300 N.W. 754 (1941). See Wis. Star. § 357.26(3). 

78 See, e.g., Tex. Rev. Civ. Strat. art. 494a (Vernon Supp. 1952); Miss. Copp 
Ann. § 2505 (Cum. Supp. 1952) (capital cases); Kan. Laws 1953, c. 282 (capi- 
tal cases); Fia. Stat. § 909.21 (1951); S.D. Copr § 34.1901 (1939); 38 Inx. 
Ann. Star. § 730a (1945) (capital cases); N.Y. Crim. Cope § 308 (capital cases); 
N.J. Rutes or Court, Rule 1:12-9(d) (1953). It is interesting to note the wide 
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“Att STAGES OF THE PROCEEDING”’ 


The general rule is that an accused has a right to representation 
by counsel at “all stages of the proceeding.’ But this does not mean 
that the right accrues from the moment of arrest. Thus an accused 
does not have a constitutional right to the assistance of a lawyer dur- 
ing the police interrogation following arrest, and the overwhelming 
weight of authority holds that a confession is not necessarily bad 
because it was made without the advice of counsel.”? The appoint- 
ment of counsel immediately after arrest, it has been pointed out, 
would merely increase the number of unsolved crimes, for a lawyer 
would surely advise his client not to talk.*° Furthermore, it has 
been suggested that “while due process does indeed require the 
protection of an accused against any unfair advantage, it has never 
been held to require his protection against his own natural desire to 
unburden himself.’’*' It is also argued that the right to counsel per- 
tains only to the presentation of a defense upon a trial, and that a 
confession is something entirely apart.*? 

Since a coroner’s inquest is regarded as no part of a criminal pro- 
ceeding, but merely as a preliminary investigation, an accused does 
not have a right to the aid of a lawyer at this particular point.* 


variety of situations in which Michigan statute law guarantees the right to 
counsel. The following citations are to Micu. Comp. Laws (1948). Counsel 
must be appointed for any felony or misdemeanor, § 775.16; for inmates of 
samo who commit felonies in prison, § 768.7; in proceedings for revocation or 

nsion of the certificate or license of public accountants, § 338.525, or of 
aa itects, engineers or surveyors, § 338.571; for hearings before the Corporations 
and Securities Commission, § 451.118; at ‘extradition proceedings, § 780.9; at 
sanity hearings, § 767.27; at parole violation hearings, § 791.38; at a hearing for 
the expulsion of a school board member, § 348.11; at hearings for the sterilization 
of mental defectives, § 720.307; at hearings for the suspension of teachers’ cer- 
tificates, § 378.2; at hearings for the removal of veterans from public employment, 
§ 35.402. 

79 Linkins v. State, 202 Md. 212, 96 A.2d 246 (1953); State v. Tune, 13 N.J. 
203, 98 A.2d 881 (1953); State v. Grillo, 11 N.J. 173, 93 A.2d 328 (1952); Common- 
wealth v. McNeil, 328 Mass. 436, 104 N.E.2d 153 (1952); Lenoir v. State, 197 
Md. 495, 80 A.2d 3 (1951); Audler v. Kriss, 197 Md. 362, 79 A.2d 391 (1951); 
Commonwealth v. Bryant, 367 Pa. 135, 79 A.2d 193 (1951), cert. denied, 341 U.S. 
954 (1951); State v. Braasch, 229 P.2d 289 (Utah 1951), cert. denied, 342 U.S. 910 
(1952); Commonwealth v. Shupp, 365 Pa. 439, 75 A.2d 587 (1950); State v. 
Bunk, 4 N.J. 461, 73 A.2d 249, 19 A.L.R.2d 1316 (1950), cert. denied, 340 U.S. 
839 (1950); State v. Butchek, 121 Ore. 141, 253 Pac. 367 (1927); State v. Heyer, 
89 N.J.L. 187, 98 Atl. 413, Ann. Cas. 1918D, 284 (1916); State v. Murphy, 87 
N.J.L. 515, 94 Atl. 640 (1915). 

8° Commonwealth v. Agoston, 364 Pa. 464, 72 A.2d 575 (1950), cert. denied, 
340 U.S. 844 (1950). 

81 Commonwealth v. Bryant, 367 Pa. 135, 147, 79 A.2d 193, 198 (1951), cert. 
denied, 341 U.S. 954 (1951). 

82 State v. Murphy, 87 N.J.L. 515, 94 Atl. 640 (1915). 

83 People v. Coker, 104 Cal. A App. 2d 22 224, 231 P.2d 81 (1951); State v. Griffin, 
98 S.C. 105, 82 S.E. 254, Ann. Cas. 1916D, 392 (1914); Aetna Life Ins. Co. v. 
Milward, 118 Ky. 716, 82 S.W. 364, 68 L.R.A. 285, 4 Ann. Cas. 1092 (1904). 
But a Connecticut statute provides: “At any hearing or inquest before any 
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Similarly, many courts have taken the same position with regard to 
the preliminary hearing,*‘ though there is a contrary view. Of course, 
where a statute requires a judge to appoint counsel at the preliminary 
hearing, the trial court must do so.** State courts are practically 
unanimous in agreeing that the right to counsel accrues at the ar- 
raignment, where the accused is required to plead.*’ It is, the Wis- 
consin court has said, ‘‘a salutary and commendable practice’’ to 
advise a defendant of his right to counsel before he enters his plea.** 
The arraignment is an important step in the prosecution, and de- 
fendants very badly need the aid of lawyers to decide how to plead. 

Speaking generally, the right to counsel includes the right of having 
a lawyer represent the accused “at any, all, and every stage”’ of the 
case, and the lawyer cannot be excluded from part of the proceedings 





coroner the person suspected and under investigation of having criminally caused 
a death shall be entitled to have counsel present.’”’ Conn. Rev. Gen. Stat. § 
| 477 (1949). 
* Hawk v. State, 151 Neb. 717, 39 N.W.2d 561 (1949); People v. Rebolledo, 
93 Cal. App.2d 261, 209 P.2d 16 (1949); Roberts v. State, 145 Neb. 658, 17 
: N.W.2d 666 (1945); wc v. State, 77 Okla. Cr. 197, 138 P.2d 142 (1943), aff'd, 
i 322 U.S. 596 (1944); Blanks v. State, 30 Ala. App. 519, 8 So.2d 450 (1942); People 
v. Campos, 10 Cal. App.2d 310, 52 P.2d 251 (1935): People v. Crowley, 13 Cal. 
App. 322, 109 Pac. 493 (1910). 

% State v. Braasch, 229 P.2d 289 (Utah 1951), cert. denied, 342 U.S. 910 
(1952); Hz parte Barnett, 67 Okla. Cr. 300, 94 P.2d 18 (1939); Phillips v. State, 
162 Ark. 541, 258 S.W. 403 (1924); People ex rel. Steinhardt v. Fuller, 68 N.Y. 
Supp. 742 (1901); People v. Napthaly, 105 Cal. 641, 39 Pac. 29 (1895). Some 
statutes assure the accused his right to counsel at the preliminary examination. 
See, e.g., N.C. Gen. Star. ANN. §§ 15-87, 15-88 (1943); Fua. Star. §§ 902.01, 
902.03 (1951); Tex. Rev. Crv. Strat. art. 245 (1948). See Batchleor v. State, 
189 Ind. 69, 125 N.E. 773 (1920). 

% People v. Williams, 124 Cal. App.2d 156, 268 P. 2d 156 (1954); People v. 
Mora, 120 Cal. App.2d 896, 262 P.2d 594 (1953). CaL. Pen. Cope § 859 was 
amended in 1951 to require appointment of counsel at the preliminary hearing. 
| 87 Winn v. State, 232 Ind. 70, 111 N.E.2d 653 (1953); Ex parte Stone, 255 S.W. 
i 2d 155 (Mo. App. Ct. 1953); State v. Lindsey, 231 Ind. 126, 106 N.E.2d 230 
(1952); In re Sabongy, 18 N.J. Super. 334, 87 A.2d 59 (1952); Com. ez rel. Sheeler 
v. Burke, 367 Pa. 152, 79 A.2d 654 (1951); State ex rel. Henning v. Jameson, 71 
8.D. 144, 22 N.W.2d 731 (1946); Johnson v. State, 79 Okla. Cr. 363, 155 P.2d 





Pomp 





k 259 (1945); Ex parte Stinnett, 71 Okla. Cr. 184, 110 P.2d 310 (1941); People 
: ex rel. Moore v. Hunt, 258 App. Div. 24, 16 N.Y.S,2d 25 (1939); People v. Terry, 
: 366 Ill. 520, 9 N.E.2d 322 (1937); Harris v. State, 203 Ind. 505, 181 N.E. 33 
(1932); State v. Oberst, 127 Kan. 412, 273 Pac. 490 (1929); Sutton v. State, 35 
Okla. Cr. 263, 250 Pac. 930 (1926); Mullen v. State, 28 Okla. Cr. 218, 230 Pac. 285 


(1924); State v. Moore, 61 Kan. 732, 60 Pac. 748 (1900). Contra: People v. 
Crandell, 270 Mich. 124, 258 N.W. 224 (1935). It has been held that lack of 
counsel at the arraignment is not a substantial defect if the accused had “eo 
counsel at the trial who was free to change the plea. State v. Lyons, 180 La. 
158, 156 So. 207 (1934). See also N.D. Rev. Cope § 29-1303 (1943): “Failure to 
assign counsel before arraignment shall not affect the validity of any proceeding 
in the cause if it appears that the defendant was subsequently represented by 
counsel, whether assigned to him or of his own choosing, and that the defendant 
in fact was not prejudiced by such failure.’’ An identical provision is in}ARiz. 
Cope Ann. § 44-904 (1939). 

88 La Fave v. State, 233 Wis. 432, 441, 289 N.W. 670, 673 (1940). , 
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for some such reason as being called as a witness.*® But it is not error 
for the court to proceed where defendant’s counsel is inexcusably 
absent or late,® or where only one of two or more lawyers is not pres- 
ent.* It is reversible error, however, for the judge or any other court 
official to instruct or otherwise communicate with the jury,” or to 
receive evidence,® in the absence of defense counsel. The attorney 
has a right to participate in the selection of jurors,** and to cross- 
examine witnesses.*% Furthermore, it is prejudicial error for the trial 
judge to refuse to permit counsel to argue the case in behalf of his 
client, or to discuss particular aspects of the case,” including the 
legal questions involved.** It is an important function of the lawyer 





89 Jackson v. State, 55 Tex. App. 79, 115 S.W. 262, 131 Am. St. Rep. 792, 
(1908). A view was held not to be part of a trial at which counsel must be present, 
in People v. Thorn, 156 N.Y. 286, 50 N.E. 947, 42 L.R.A. 368 (1898). In State v. 
Lantz, 72 Ariz, 115, 231 P.2d 454 (1951), it was ruled that the judge may set the 
case for trial in the absence of both the defendant and his counsel, provided that 
sufficient time is allowed to prepare properly for the trial. 

% Brown v. State, 62 Tex. Cr. 592, 138 S.W. 604 (1911); Com. ez rel. Presecan 
v. Ashe, 168 Pa. Super. 267, 77 A.2d 684 (1951), cert. denied, 342 U.S. 841 (1951). 
It was held in State v. Stanley, 227 N.C. 650, 44 S.E.2d 196 (1947), that it was 
not reversible error if an alternate juror is substituted as a member of the panel 
in the absence of the defendant’s counsel when done in open court in the presence 
of the defendant, and where the emergency requiring the substitution arose after 
counsel had left the court and could not be reached. 

% Adams v. State, 176 Ark. 916, 5 S.W.2d 946 (1928); Webb v. State, 40 S.W. 
989 (Tex. Cr. 1897); Stockholm v. State, 24 Tex. Cr. 598, 7 S.W. 338 (1888). 

% Lett v. Commonwealth, 284 Ky. 267, 144 S.W.2d 505 (1940); Puckett v. 
Commonwealth, 200 Ky. 509, 255 S.W. 125, 34 A.L.R. 96 (1923); State v. Ashley, 
121 S.C. 15, 113 S.E. 305 (1922); Martin v. State, 51 Ga. 567 (1874); Note, 
Judicial Communications to the Jury in the Absence of Counsel, 33 Iowa L. Rev. 
107 (1947). But see State v. Joseph, 90 Ohio App. 427, 95 N.E.2d 771 (1950), 
rehearing denied, 96 N.E.2d 425 (1950), where it was held that while it was un- 
usual for the judge and jury commissioners to dine with the jury, in the absence 
of proof as to what was discussed, it is presumed that the judge did not discuss 
the case, and there can be no reversal unless it is shown that something prejudicial 
to the defendant actually occurred. 

%3 State v. Simms, 131 8.C. 422, 127 S.E. 840 (1925). 

% Tubb v. State, 109 Tex. Cr. 455, 5 S.W.2d 152 (1928); State v. Guidry, 160 
La. 655, 107 So. 479 (1926); State v. Cummings, 5 La. Ann. 330 (1850). 

% Paulk v. State, 107 Tex. Cr. 174, 296 S.W. 588 (1927). 

% Walker v. State, 133 Tex. Cr. 300, 110 S.W.2d 578 (1937); Ferguson v. State, 
133 Tex. Cr. 250, 110 S.W.2d 61 (1937); Ashbrook v. State, 26 Ohio L.R. 7 
(1927); Decker v. State, 113 Ohio St. 512, 150 N.E. 74 (1925); Lancaster v. State, 
82 Tex. Cr. 473, 200 S.W. 167, 3 A.L.R. 1533 (1918); Anselin v. State, 72 Tex. Cr. 
(iaer) S.W. 713 (1913); Stewart v. Commonwealth, 117 Pa. 378, 11 Atl. 370 

*7 Gutierrez v. State, 96 Tex. Cr. 327, 257 S.W. 889 (1924) (comment on failure 
of state to use certain testimony); Nowlin v. State, 76 Tex. Cr. 480, 175 S.W. 
1070 (1915) (comment on change of court’s charge to jury); Zimmer v. State, 
64 Tex. Cr. 114, 141 S.W. 781 (1911) (comment on one of the important facts 
in the case); Shelton v. State, 102 Ohio St. 376, 131 N.E. 704 (1921) (com- 
ment on desirability of recommending mercy). 

% Mitchell v. State, 18 Ala. App. 471, 93 So. 46 (1922); Cavanaugh v. Common- 
wealth, 172 Ky. 799, 190 S.W. 123 (1916); Henwood v. People, 57 Colo. 544, 
143 Pac. 373, ANN. Cas. 1916A, 1111 (1914); People v. Hatch, 163 Cal. 368, 
125 Pac. 907 (1912); Thompson v. State, 6 Okla. Cr. 50, 117 Pac. 216 (1911); 
Cribb v. State, 118 Ga. 316, 45 S.E. 396 (1903); State v. Verry, 36 Kan. 416, 
13 Pac. 838 (1887). Counsel may waive the right to make an argument to the 
jury. Henry v. State, 10 Okla. Cr. 369, 136 Pac. 982, 52 L.R.A. (N.s.) 113 (1913). 
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to aid the court and jury not only in the presentation of the facts, but 
also in the analysis of such facts. Accordingly, it is prejudicial error 
for the judge to advise the jury to ignore the arguments advanced by 
the defending attorney.*® However, a lawyer is not entitled to all the 
time he thinks he needs in order to present his argument; it is within 
the sound discretion of the trial judge to fix reasonable time limits.!° 
Appellate courts will often approve of time limits where they find 
that the defendants were not prejudiced or injured," or that the 
relative simplicity of the case did not require more time for argument 
than was allowed.’ On the other hand, there have been many cases 
where reviewing courts have concluded that in view of the com- 
plexities involved, the gravity of the charge, the volume of evidence, 
and the nature of the disputed issues, the time limitation imposed by 
the judge was arbitrary, and therefore an abuse of discretion.’ It 


*° Commonwealth v. Wood, 118 Pa. Super. 269, 179 Atl. 756 (1935); Messer v. 
State, 120 Fla. 95, 162 So. 146 (1935); State v. Hardy, 189 N.C. 799, 128 S.E. 152 
(1925); Reeves v. State, 34 Tex. Cr. 483, 31 S.W. 382 (1895); State v. Sykes, 
79 N.C. 618 (1878); Commonwealth v. Polichinus, 229 Pa. 311, 78 Atl. 382 (1910). 
See especially State v. Gutterman, 20 N.D. 432, 433, 128 N.W. 307, Ann. Cas. 
1912C, 816, 817 (1910): “Parties have a right to appear by counsel, and it is the 
privilege of counsel to address the jury. If the jury are to disregard the arguments 
of counsel altogether, if they are to shut their ears to the illustrations, comments, 
and reasonings, how unmeaning, indeed how absurd, is the appearance of counsel. 
It is a most valuable right to be represented by learned and eloquent counsel, 
not only before the court, as to the law, but also before the jury, as to the facts.” 
But in Commonwealth v. Thacker, 328 Pa. 402, 194 Atl. 924 (1937), it was ruled 
that it was not out of bounds for the judge to tell the jury that counsel is “parti- 


san. 
( jo oe v. State, 47 N.J.L. 151 (1885); Weaver v. State, 24 Ohio St. 584 

1874). 

i01 Lee v. State, 51 Miss. 566 (1875); State v. Hoyt, 47 Conn. 518 (1880). 

102 The reported cases on this point are legion in number; the following are a 
few examples: Walker v. State, 185 Ind. 240, 113 N.E. 753 (1916) (gaming house 
case, 14 minutes); Lucas v. Commonwealth, 149 Ky. 495, 149 S.W. 861, 42 
L.R.A. (n.s.) 209 (1912) (murder, 30 minutes); Seattle v. Erickson, 55 Wash. 
675, 104 Pac. 1128, 25 L.R.A. (N.s.) 1027 (1909) (sale of adulterated milk, 15 
minutes); Welch v. State, 156 Ala. 112, 46 So. 856 (1908) (burglary, 16 min- 
utes); State v. Patchen, 37 Wash. 24, 79 Pac. 479 (1905) (rape, 35 minutes); 
Peagler, v. State, 110 Ala. 11, 20 So. 363 (1896) (murder, one and one-half hours); 
Smith v. Commonwealth, 100 Ky. 133, 37 S.W. 586 (1896) (murder, 4 hours); 
Yeldell v. State, 100 Ala. 26, 14 So. 570 (1894) (assault and battery, 25 minutes); 
o——" v. State, 112 Ala. 1, 21 So. 214 (1896) (homicide, one and one-half 

ours). 

103 Fugate v. Commonwealth, 254 Ky. 663, 72 S.W.2d 47 (1934) (murder, 25 
minutes); May v. State, 89 Fla. 78, 103 So. 115 (1925) (murder, 20 minutes); 
People v. Mayer, 132 App. Div. 646, 117 N.Y.Supp. 520 (1909) (serious felony 
15 minutes) ; State v. Mayo, 42 Wash. 540, 85 Pac. 251 (1906) (4-day murder trial 
with over 20 witnesses, one and one-half hours); People v. Fernandez, 4 Cal. App. 
314, 87 Pac. 1112 (1906) (5-day trial, one and three-quarter hours); State v. Tighe, 
27 Mont. 327, 71 Pac. 3 (1903) (capital case running for 5 days, one and three- 
quarter hours); McLean v. State, 32 Tex. Cr. 521, 24 S.W. 898 (1894) (17 min- 
utes); People v. Green, 99 Cal. 564, 34 Pac. 231 (1893) (5-day trial with 24 
witnesses, one hour); Jones v. Commonwealth, 87 Va. 63, 12 S.E. 226 (1890) 
(assault case with 27 witnesses, 30 minutes); White v. People, 90 Ill. 117, 32 Am. 
Rep. 12 (1878) (larceny case with 9 witnesses, 5 minutes); Dille v. State, 34 Ohio 
St. 617, 32 Am. Rep. 395 (1878) (larceny case with 11 witnesses, 30 minutes); 
Hunt v. Georgia, 49 Ga. 255 (1873) (assault to murder, 40 minutes); People v. 
Keenan, 13 Cal. 581 (1859) (murder case, one and one-half hours). 
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has been suggested that while time is precious to the court, it is even 
more precious to the defendant.’ The judge should therefore err on 
the side of liberality.’ 

It is very important for a defendant to have his lawyer present when 
the jury returns its verdict, since the right to poll the jury has always 
been an essential part of the right of trial by jury.’ But it is not 
error for the court to receive the jury’s verdict if defendant’s attorney 
was voluntarily absent,’ and particularly if the judge himself polled 
the jury, since no harm was done.’ Similarly, some state appellate 
courts have taken the position that it is not absolutely essential that 
counsel be present at the time sentence is pronounced. 


CONSULTATION AND PREPARATION 


The assistance of counsel would be a merely formal and relatively 
ineffective thing if the accused did not have a reasonable opportunity 
to consult with his attorney before trial, and if the lawyer were not 
allowed sufficient time to prepare an adequate defense. Thus it is 
well established in case law that an accused has a right to consult with 
his lawyer during the period of incarceration pending trial, and 
many statutes have carefully drawn provisions to this effect. 





10 Walker v. State, 32 Tex. Cr. 175, 22 S.W. 685 (1893) (theft case with 12 
witnesses, 45 minutes). 

1% Wingo v. State, 62 Miss. 311 (1884) (arson case with 12 witnesses, one hour). 

10 Carver v. Commonwealth, 256 S.W.2d 375 (Ky. 1953). 

107 State v. Washington, 39 Wash.2d 517, 236 P.2d 1035 (1951); Schwartz v. 
State, 103 Miss. 711, 60 So. 732 (1912); Weaver v. State, 24 Ohio St. 584 (1874). 

108 State v. Neal, 1 Utah 2d 122, 262 P.2d 756 (1953), cert. denied, 347 U.S. 963 
(1954); Griffin v. State, 198 Miss. 205, 22 So.2d 157 (1945); Penn v. State, 62 
Miss. 450 (1884). A defendant, it has been held, may always ask to have the jury 
polled, and in the absence of a polling it should not be assumed that the jury’s 
verdict was not unanimous. State v. Atkinson, 104 La. 570, 29 So. 279 (1901). 

109 State v. Neal, 1 Utah 2d 122, 262 P.2d 756 (1953), cert. denied, 347 U.S. 963 
(1954); People v. Biondolillo, 282 App. Div. 883, 124 N.Y.S.2d 632 (1953); 
State v. Hughes, 170 La. 1063, 129 So. 637 (1930); Commonwealth v. Polens, 327 
Pa. 554, 194 Atl. 652 (1937); Schwartz v. State, 103 Miss. 711, 60 So. 732 (1912). 
Contra: Ex parte Roberts, 40 Cal.2d 745, 255 P.2d 782 (1953). 

110 Stagemeyer v. State, 133 Neb. 9, 273 N.W. 824 (1937); People v. Pisoni, 233 
Mich. 462, 206 N.W. 986 (1926); Nothaf v. State, 91 Tex. Cr. 378, 239 S.W. 215, 
23 A.L.R. 1374 (1922); Batchelor v. State, 189 Ind. 69, 125 N.E. 773 (1920); 
Bielich v. State, 189 Ind. 127, 126 N.E. 220 (1920); Hamilton v. State, 68 Tex. Cr. 
419, 153 S.W. 331 (1913); Mays v. Commonwealth, 25 Ky. L. Rep. 646, 76 S.W. 
162 (1903). See also Morris v. Peacock, 202 Ga. 524, 43 S.E.2d 531 (1947), cert. 
denied, 332 U.S. 832 (1947). 

11 A good example of an explicit statute is Kan. Gen. Stat. ANN. § 62-1304a 
(1949): “That any person held in restraint of his liberty pending trial or held for 
investigation in any jail or other place of confinement in this state, shall be per- 
mitted upon request to immediately confer privately with an attorney of his 
choice in the same room with such attorney and without any barriers between 


such person and his attorney, and without any listening in or recording devices.” 
The penalty for violation is a fine ranging from $50 to $500, or 30 days in jail, or 
both, and also immediate removal from office. § 62-1304b. Under California law 
it is a misdemeanor for any officer wilfully to refuse or neglect to allow an attorney 
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Furthermore, the defendant has a right to consult his lawyer privately, 
out of hearing of any public officer or anyone else, though of course 
the jailer may take reasonable precautions to prevent escape and fix 
reasonable hours for the purpose of consultation.''? It has been re- 
marked that ‘the right to be heard by counsel would, in the language 
of Saint Paul, 1 Cor. 13, 1, ‘become as sounding brass, or a tinkling 
cymbal,’ if it did not include the right to a full and confidential con- 
sultation with such counsel, with no other persons present to hear 
what was said. This is a material, substantial right, essential to 
justice.’’"* It has also been noted that by statutory and common law 
a lawyer cannot betray the secrets of his client, but a third party 
may. Thus to compel a defendant to confer with counsel in the 
presence of the jailer would defeat the very object of the constitu- 
tional guaranty, rendering the consultation “‘a miserable and con- 
temptible farce.’’""* It is immaterial that a private consultation is 
sought before indictment, since one may claim that his detention 
is illegal, and may wish to seek a writ of habeas corpus or some other 


to visit his client, and the official is also subject to a suit for a forfeiture of $500. 
Cau. Pen. Cope § 825 (1949). For other statutes or rules of court giving the 
attorney “free access at all reasonable hours” to the accused, for purposes of 
consultation, see: Wyo. Comp. Stat. ANN. § 10-805 (1945); TENN. CopE ANN. 
§ 11735 (Williams 1934); Sup. Cr. Ruxzes § 21.14, Mo. Rev. Stat. ANN. 446 
(Supp. 1951); N.H. Rev. Laws c. 428, § 1 (1942); Ariz. Cope ANN. § 44-904 
(1939); Ark. Star. Ann. § 43-1203 (1947); N.D. Rev. Cope § 29-1303 (1943); 
Deu. Rev. Cope § 5307 (1935); N.M. Stat. Ann. § 42-1102 (1941); S.C. Copr 
Ann. § 17-507 (1952). The Vermont statute is especially explicit, Vr. Rev. Star. § 
7986 (1947) (inmate in any prison may have interviews with counsel out of hear- 
ing of any officer); § 7987 (a prison official may not disclose any conversation or 
communication between an inmate and his lawyer on any matter dealing with 
the approaching trial); § 8036 (officers having custody of a person restrained of 
his liberty must admit attorneys to see and consult ‘alone and in private”). See 
also MopEeL Cope oF CRIMINAL ProcepuRE § 37 (1930): “Any attorney-at-law 
entitled to practice in the courts of this state shall, at the request of the person 
arrested or of someone acting in his behalf, be permitted, under reasonable 
regulations, to visit the person arrested.” 

112 Ellis v. State, 149 Tex. Cr. 583, 197 S.W.2d 351 (1946); Hughes v. Cashin, 
184 Misc. 757, 54 N.Y.S.2d 437 (1945); Fowler v. Grimes, 198 Ga. 84, 31 S.E.2d 
174 (1944), cert. denied, 323 U.S. 784 (1944); People v. McLaughlin, 291 N.Y. 
480, 53 N.E.2d 356 (1944); McBride v. State, 121 Tex. Cr. 549, 51 S.W.2d 337 
(1932); State ex rel. Middleton v. District Court, 85 Mont. 215, 278 Pac. 122 
(1929); State ex rel. Traister v. Mahoney, 196 Wis. 113, 219 N.W. 380 (1928); « 
Thomas v. Mills, 117 Ohio St. 114, 157 N.E. 488 (1927); In re Rider, 50 Cal. 
App. 797, 195 Pac. 965 (1920). The state may not require consultation in a 
crowded visiting room. Jn re Qualls, 58 Cal. App.2d 330, 136 P.2d 341 (1943). 
An attorney cannot be compelled to disclose to the jailer the reasons for having a 

rivate conference, for this is inconsistent with the confidential relationship 

tween lawyer and client, and further, by inference this would mean that the 
jailer would have the power to decide whether the reasons are sufficient. In re 
Snyder, 62 Cal. App. 697, 217 Pac. 777 (1923). 

113 State ex rel. Macher v. Davis, 9 Okla. Cr. 94, 98, 130 Pac. 962, 963, 44 L.R.A. 
(n.s.) 1083, 1087 (1913). 

114 Td. at 99, 130 Pac. at 964, 44 L.R.A. (N.s.) at 1087. See also Turner v. State, 
91 Tex. Cr. 627, 631, 241 S.W. 162, 164, 23 A.L.R. 1378, 1381 (1922): “‘A com- 
munication ceases to be privileged when uttered in the presence of a third party.” 
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process." Furthermore, a defendant is entitled to a seating arrange- 
ment in court that will permit easy access to his attorney for purposes 
of consultation."* An accused also has a right to a private examina- 
tion by a psychiatrist selected by himself.!"” 

Whether counsel had sufficient time to prepare his defense is a 
thorny question frequently raised. Appellate courts are often asked to 
pass judgment upon the propriety of a denial of a motion for a con- 
tinuance offered by a defendant’s lawyer."'* The general rule, of 
course, is that the granting of a continuance lies within the sound 
discretion of the trial judge, and an appellate court will not set this 
decision aside unless it can be shown that it was arbitrary.""° Whether 
a judge acted within the limits of a reasonable discretion depends 
upon all the facts surrounding each case. It is impossible to say that a 
lawyer must have one day, or five days, or five weeks, or any other 
particular length of time in which to prepare his case.'?° Review courts 
will take note of the complexity of the legal and factual issues in- 
volved, the availability and number of witnesses, and other circum- 
stances, and often conclude that the trial judge acted reasonably in de- 
nying a continuance.'! In addition, appellate courts often sustain the 
trial judge’s denial of a continuance by pointing out that it has not 


15 People ex rel. Burgess v. Risley, 1 N.Y. Crim. 492, 66 How. Pr. €7, 13 Abb. 
N. Cas. 186 (1883). 

116 People v. Zammora, 66 Cal. App.2d 166, 152 P.2d 180 (1944); Commonwealth 
v. Boyd, 246 Pa. 529, 92 Atl. 705, Ann. Cas. 1916D, 201 (1914). 

7 Fz parte Ochse, 38 Cal.2d 230, 238 P.2d 561 (1951). 

18 The issue of whether counsel was allowed sufficient time to prepare an 
adequate defense does not arise unless he asks for more time before trial; he 
cannot wait until after the trial, and then contend for the first time that he should 
have had more time. Harris v. State, 74 Tex. Cr. 652, 169 S.W. 657 (1914). 

119 Rogers v. State, 211 Ind. 47, 5 N.E.2d 509 (1937); Carter v. Common- 
wealth, 258 Ky. 807, 81 S.W.2d 883 (1935); Tendrup v. State, 193 Wis. 482, 214 
N.W. 356 (193: ); State v. Leary, 111 La. 301, 35 So. 559 (1903); Simmons v. 
State, 116 Ga. 583, 42 S.E. 779 (1902). 

120 Texas provides by statute that when a court appoints a lawyer at the ar- 
raignment to represent an accused, the lawyer ‘shall have at least one day to 
oe re for trial.”” Tex. Cope Crim. Proc. art. 494 (1948). An earlier decision 

eld that the statutory allowance of one day’s time is not mandatory, and the 
record must show that this allowance of time must actually be requested. Bradley 
v. State, 96 Tex. Cr. 81, 256 S.W. 292 (1923). 

121 State v. Sanchez, 58 N.M. 77, 265 P.2d 684 (1954); McGee v. State, 40 
So.2d 160 (Miss. 1949), cert. denied, 338 U.S. 805 (1949); Williams v. State, 89 
Okla. Cr. 95, 205 P.2d 524 (1949); Smith v. State, 189 Md. 596, 56 A.2d 818 
(1948); People v. Dorman, 28 Cal.2d 846, 172 P.2d 686 (1946); Therman v. State, 
205 Ark. 376, 168 S.W.2d 833 (1943); Cannady v. State, 190 Ga. 227, 9 S.E.2d 
241 (1940); Wadsworth v. State, 136 Fla. 134, 186 So. 435 (1939); People v. 
Bimbo, 369 Ill. 618, 17 N.E.2d 573 (1938), cert. denied, 305 U.S. 661 (1939); 
Welk v. State, 99 Tex. Cr. 235, 265 S.W. 914 (1924); State v. Eaton, 144 La. Ann. 
582, 80 So. 884 (1919); State v. Murry, 136 La. 253, 66 So. 963 (1914); Wright v. 
Commonwealth, 114 Va. 872, 77 S.E. 503 (1913); Schaffer v. Territory, 14 Ariz. 
329, 127 Pac. 746 (1912); State v. Finch, 54 Ore. 482, 103 Pac. 505 (1909); State 
v. Pointdexter, 117 La. 380, 41 So. 688 (1906). 
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been demonstrated that a continuance would have made any differ- 
ence, or, in other words, that the denial had a prejudicial effect.!* It 
has been observed that “a mere intangible hope that something helpful 
to a litigant may possibly turn up affords no sufficient basis for de- 
laying a trial. . . .’’'** Or, as another court has stated, “courts do not 
deny due process just because they act expeditiously, and if no wit- 
nesses are suggested or information furnished that would possibly 
lead to some material evidence or witnesses, the mere failure to delay 
in order to investigate would not be a denial of due process.’’!*4 

In deciding whether a continuance should be granted, the judge 
may take into account whether the accused has exercised due dili- 
gence to secure counsel, for “‘it is the duty of the defendant to make 
an honest effort to prepare for trial. . . . The defendant cannot sit idly 
by and wait until the day of trial before he begins to get ready for 
trial.’”’!25 The accused has a right to discharge one lawyer and engage 
another, but the right is not so absolute that it may interfere with the 
due administration of justice. “To hold otherwise would enable a 
defendant in a criminal proceeding . . . to delay his trial until he had 
exhausted his capabilities of acquiring defense counsel and to thus 
harass and delay effective prosecution of the crime.’’!”* 

On the other hand, the trial judge, in ruling on motions for delay, 
ought to take into account such circumstances as the illness of coun- 
sel,!2” or the fact that counsel was busy with other legal matters and 





122 People v. Boyden, 116 Cal. App.2d 278, 253 P.2d 773 (1953); Jones v. State, 
94 Okla. Cr. 359, 236 P.2d 102 (1951); People v. Gibson, 92 Cal. App.2d 55, 206 
P.2d 375 (1949), cert. denied, 338 U.S. 906 (1949); People v. Anthony, 90 Cal. 
= 122, 202 P.2d 776 (1949); Carter v. Commonwealth, 258 Ky. 807, 81 
8.W.2d 883 (1935); Carsons v. Commonwealth, 243 Ky. 1, 47 S.W.2d 997 (1931); 
State v. Brodes, 156 La. 428, 100 So. 610 (1924); State v. Jackson, 152 La. 656, 
94 So. 150 (1922); James v. State, 27 Wyo. 378, 196 Pac. 1045 (1921); Perryman 
v. State, 114 Ga. 545, 40 S.E. 746 (1902); Charlon v. State, 106 Ga. 400, 32 S.E. 
347 (1899); State v. Wilson, 33 La. Ann. 261 (1881). 

123 State v. Gibson, 229 N.C. 497, 502, 50 S.E.2d 520, 524 (1948). 

14 Hawk v. State, 151 Neb. 717, 729, 39 N.W.2d 561, 569 (1949), cert. denied, 
339 U.S. 923 (1950). 

1% Prescott v. State, 56 Okla. Cr. 259, 271, 37 P.2d 830, 835 (1934). To the 
same effect are Ex parte Masching, 252 P.2d 959 (Cal. ry 1953), modified, 41 
Cal.2d 530, 261 P.2d 251 (1953); State v. Hurley, 251 S.W.2d 617 (Mo. 1952); 
Sandlin v. Pharoah, 182 Okla. 442, 78 P.2d 284 (1938); Holland v. Common- 
wealth, 241 Ky. 813, 45 S.W.2d 476 (1932); Sager v. Moltz, 80 Ind. App. 122, 
139 N.E. 687 t1923): State v. Gunn, 147 La. 373, 85 So. 44 (1920); Eberhart v. 
Murphy, 110 Wash. 158, 188 Pac. 17 (1920). Cf. Kuehn v. State, 47 Tex. Cr. 
636, 85 S.W. 793 (1905). 

128 People v. Mueller, 2 Ill.2d 311, 316, 118 N.E.2d 1, 4 (1954). 

127 Stevens v. State, 128 Tex. Cr. 531, 82 S.W.2d 148 (1935); Chivers v. State, 
5 Ga. App. 654, 63 S.E. 703 (1909); Daugherty v. State, 33 Tex. Cr. 173, 26 S.W. 
60 (1894). If an accused has two lawyers, and, one being sick, he is represented 
by the other, no constitutional right ae been denied. Manners v. State, 77 Ga. 
App. 843, 50 S.E.2d 158 (1948). 
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could not find time to prepare.’*® “Counsel when employed by a 
defendant are not required to neglect the business of clients by whom 
they have been previously retained.’’!*® Nevertheless, while a judge is 
obliged to consider the pressure of other legal business, there is a 
limit beyond which he is not obliged to go in the interests of the 
reasonable dispatch of public business.'*° 

There have been many instances where appellate courts have con- 
cluded that a particular denial of a continuance was an abuse of dis- 
cretion. Clearly, where a judge appoints a lawyer to represent an 
indigent defendant, and then starts the trial immediately without 
allowing any time at all for preparation, the substance of the right to 
counsel has been denied.'** There have also been reversals where the 
judge gave counsel only 10 to 20 minutes,’** or no more than one 
hour,'* to prepare. In such instances it was quite obvious that counsel 
was short-changed. But there have also been reversals where several 
hours or even several days were available to counsel for preparing the 
case, where circumstances indicated that it was unfair to the accused 
not to have been allowed more time as requested.’ In reaching this 





28 State v. Hartwig, 36 Wash.2d 598, 219 P.2d 564 (1950); People v. Man- 
chetti, 29 Cal.2d 452° "175 P.2d 533 (1946); People v. Gordon, 262 App. Div. 
534, 30 N.Y.S.2d 625 (1941); People v. Kurant, 331 Ill. 470, 163 N.E. 411 (1928): 
Parham v. State, 87 Tex. Cr. 454, 222 S.W. 561 (1920); State v. Collins, 104 La. 
629, 29 So. 180, 81 Am. St. Rep. 150 (1900); State v. Pool, 50 La. Ann. 449, 23 
So. 503 (1898); ’State v. Simpson, 38 La. Ann. 23 (1886). See also Farmers’ Gas 
Co. v. Calame, 262 S.W. 546 (Tex. Civ. App. 1924). 

129 People v. Blumenfeld, 330 Ill. 474, 489, 161 N.E. 857, 862 (1928). 

130 Village of Addyston v. Liddle, 54 Ohio App. 323, 6 N.E.2d 877 (1935); 
People v. Goldenson, 76 Cal. 328, 19 Pac. 161 (1888). 

131 Zasada v. State, 19 N.J. Super. 589, 89 A.2d 45 (1952); Dolen v. State, 148 
Neb. 317, 27 N.W.2d 264 (1947); Ex parte Cannis, 83 Okla. Cr. 113, 173 P.2d 
586 (1946); People v. McLaughlin, 291 N.Y. 480, 53 N.E.2d 356 (1944); Sheppard 
v. State, 165 Ga. 460, 141 S.E. 196 (1928); Jackson v. Commonwealth, 215 Ky. 
800, 287 S.W. 17 (1926); Coker v. State, 82 Fla. 5, 89 So. 222 (1921); McDaniel 
Vv. Commonwealth, 181 Ky. 766, 205 S.W. 915 (1918); McArver v. State, 114 Ga. 
514, 40 S.E. 779 (1902); State v. Poe, 76 Tenn. 647 (1881); State v. Ferris, 16 
La. Ann. 424 (1862). 

132 Edwards v. State, 204 Ga. 384, 50 S.E.2d 10 (1948), 12 U. Der. L. J. 162 
(1949); Poindexter v. State, 183 Tenn. 193, 191 S.W.2d 445 (1946); Reliford v. 
State, 140 Ga. 777, 79 S.E. 1128 (1913). 

183 Hoy v. State, 225 Ind. 428, 75 N.E.2d 915 (1947). There is a good discussion 
in the opinion of this case of the problem of preparing a case for trial from the 
point of view of the time element. 

14 Lindsey v. Commonwealth, 116 N.E.2d 691 ( . 1954); Jablonowski v. 
State, 29 N.J. Super. 109, 102 A2d 56 ee) Bradley v. State, 227 Ind. 131, 
84 N.E.2d 580 (1949); Carter v. State, 85 Ga. App. 532, 69 S.E.2d 827 (1952); 
Edwards v. State, 204 Ga. 384 384, 50 S.E. a 10 (1948 43): People v. McLaughlin, 291 


N.Y. 480, 53 N. E.2d 356 (1944); Fugate v. Commonwealth, 254 Ky. 663, 72 
$.W.2d 47 (1934); Commonwealth v. ’Keefe, 298 Pa. 169, 148 Atl. 43 (1929) ; 
Christie v. State, 94 Fla. 469, 114 So. 450 (1927); Gillis v. Commonwealth, 
202 Ky. 821, 261 S.W. 591 (1924); Jones v. State, 84 Tex. Cr. 4, 204 8.W. 437 
(1918); State v. Collins, 104 La. 629, 29 So. 180 (1900). 
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conclusion consideration has been given to such matters as the seri- 
ousness of the charges, the mental incompetence of the accused, 
the necessity of consulting additional witnesses,’*” and the existence 
of an atmosphere of race prejudice and public excitement.'** 


WAIVER 


Speaking generally, state appellate courts agree that the constitu- 
tional right to counsel is a personal right which the accused may 
voluntarily waive.'*® Where a defendant who was offered counsel by 
the court declined the offer and elected to defend himself, he cannot 
complain later that he had no lawyer at his trial.“° But the problem 
of waiver is not as simple as these generalizations might suggest. For 
one thing, there is the question of what constitutes a waiver, partic- 
ularly by implication. Furthermore, not all persons accused of crime 
are competent to waive a constitutional right so essential for a proper 
defense. There are also procedural questions in connection with the 
judge’s manner of handling pre-trial matters. 

It is agreed that a defendant’s waiver must be made voluntarily 
and understandingly, that he must have known what he was doing 
when he made his decision, and that he was competent in terms of 
maturity and intelligence to make such a decision.'* A court may 
accept a plea of guilty from such a person even though he has no law- 





1% Sweet v. State, 117 N.E.2d 745 (Ind. 1954); State ex rel. West Virginia- 
Pittsburgh Coal Co. v. Eno, 135 W. Va. 473, 63 S.E.2d 845 (1951). 

13 People v. Snyder, 297 N.Y. 81, 74 N.E.2d 657 (1947). 

187 State v. Farrell, 223 N.C. 321, 26 S.E.2d 322 (1943); State v. Ewell, 150 La. 
Ann. 385, 90 So. 733 (1922). 

138 Mitchell v. Commonwealth, 225 Ky. 83, 7 S.W.2d 823 (1928). 


139 Foster v. State, 259 P.2d 542 (Okla. Cr. 1953); Tooisgah v. State, 255 P.2d 
281 (Okla. Cr. 1953); People v. Deveny, 112 Cal. App.2d 767, 247 P.2d 128 


(1952); State v. Harrison, 260 Wis. 89, 50 N.W.2d 38 (1951); Gensburg v. Smith, * 


35 Wash.2d 849, 215 P.2d 880 (1950), cert. denied, 340 U.S. 835 (1950); In re 
Greenough, 116 Vt. 277, 75 A.2d 569 (1950); Com. ez rel. Berry v. Ashe, 167 Pa. 
Super. 171, 74 A.2d 727 (1950); State v. Broderick, 75 N.D. 340, 27 N.W.2d 849 
(1947); People v. Richardson, 391 Ill. 523, 63 N.E.2d 739 (1945); Elam v. Row- 
land, 194 Ga. 58, 20 S.E.2d 572 (1942); Lee v. Prather, 146 Kan. 513, 71 P.2d 868 
(1937); Rowe v. State, 47 Okla. Cr. 260, 288 Pac. 502 (1930); Phillips v. State, 
162 Ark. 541, 258 S.W. 403 (1924); Stokes v. Georgia, 73 Ga. 816 (1884). 

40 People v. Collins, 117 Cal. App.2d 175, 255 P.2d 59 (1953); In re Agnew, 73 
Cal. App.2d 192, 166 P.2d 65 (1946); People v. Cortze, 108 Cal. App. 111, 290 
Pac. 1083 (1930); State v. Fulco, 138 La. 995, 71 So. 134 (1916). 

41 People v. White, 115 Cal. App.2d 828, 253 P.2d 108 (1953); Commonwealth 
v. Nelson, 172 Pa. Super. 125, 92 A.2d 431 (1952); People v. Ansite, 110 Cal. 
App.2d 38, 241 P.2d 1036 (1952); Ez parte Bostwick, 90 Okla. Cr. 133, 211 P.2d 
290 (1949); Commonwealth v. Crandall, 145 Pa. Super. 353, 21 A.2d 232 (1941), 
cert. denied, 314 U.S. 686 (1941); Phillips v. State, 162 Ark. 541, 258 S.W. 403 
(1924); State v. Fowler, 59 Mont. 346, 196 Pac. 992 (1921); Weatherford v. State, 
76 Fla. 219, 79 So. 680 (1918); Gatlin v. State, 17 Ga. App. 406, 87 S.E. 151 (1915). 
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yer.'*? In deciding whether the accused understood what he was doing 
when he waived his right to counsel, reviewing courts often take into 
account the fact that he had previous experiences in court and with 
the law." They will also note that such a person actually handled 
his case with some ability,'“4 and that no prejudice resulted from the 
absence of counsel.' Many courts also take the position that one 
who has had previous experience in criminal litigation must surely 
know that he has a right to representation by counsel, so that his 
failure to request counsel adds up to a waiver.!** 

Appellate courts are reluctant to accept waivers from the very 
young, the mentally incompetent and the very ignorant. It is agreed 
that only a person of mature age and judgment may waive his right 
to counsel,'*? though a minor is not necessarily incompetent to plead 





42 Com. ex rel. Lockoski v. Claudy, 172 Pa. Super. 330, 94 A.2d 203 (1953); 
Com. ez rel. Bruce v. Burke, 170 Pa. Super. 642, 90 A.2d 258 (1952); Miller v. 
People, 114 N.Y.S.2d 838 (N.Y. County Gesaval d Sessions, 1952); In re Ford, 105 
Cal. App.2d 499, 233 P.2d 928 (1951); Nelson v. Burford, 92 Okla. Cr. 224, 222 
P.2d 382 (1950); Chandler v. State, 226 Ind. 648, 83 N.E.2d 189 (1949); State 
ex rel. Baker v. Jameson, 72 8.D. 638, 38 N.W.2d 441 (1949); Ex parte Cobb, 89 
Okla. Cr. 82, 205 P.2d 518 (1949); Com. ez rel. Hovis v. Ashe, 165 Pa. Super. 30, 
67 A.2d 770 (1949); Com. ez rel. Geisel v. Ashe, 165 Pa. Super. 41, 68 A.2d 360 
(1949); People v. Palmer, 296 N.Y. 324, 73 N. E.2d 533 (1947); Downs v. Hud- 
ree 162 Kan. 575, 178 P.2d 219 (1947); Crebs v. Hudspeth, 160 Kan. 650, 164 

2d 338 (1945); In re Hazel, 80 Okla. Cr. 66, 157 P.2d P25 (1945); Mackey Vv. 
Kaiser, 187 S. W.2d 198 (Mo. 1945), cert. denied, 326 U.S. 748 (1945); State v. 
Garcia, 47 N.M. 319, 142 P.2d 552, 149 A.L.R. 1394 (1943); Bordeau v. State, 
i125 Neb. 133, 249 N.W. 291 (1933). 

143 Com. ex rel. Perino v. Burke, 175 Pa. Super. 291, 104 A.2d 163 (1954); 
People v. Ryan, 121 Cal. App.2d 651, 263 P.2d 850 (1953); Com. ez rel. Martin 
v. Baldi, 174 Pa. Super. 111, 100 A. 2d 142 (1953); Cogdell v. State, 193 Tenn. 
261, 246. S.W.2d 5 (1951), cert. denied, 343 U.S. 951 (1952); State v. LaSalle, 19 

J. Super. 510, 89 A.2d 94 (1952); Ex parte McCombs, 94 Okla. Cr. 270, 234 
P.2d 953 (1951); People v. Simon, 107 Cal. App.2d 105, 236 P.2d 855 (1951), 
cert. denied, 343 U.S. 911 (1952); "Robinson v. myth, 190 Va. 724, 58 S.E.2d 
4 (1950); Baker v. Jameson, 72 8.D. 638, 38 N.W.2d 441 (1949); Ex parte Bost- 
- wick, 90 Okla. Cr. 133, 211 P.2d 290 (1949); State ex rel, Eyer v. Warden of 

Maryland Penitenti 190 Md. 767, 59 A.2d 745 (1947), cert. denied, 335 U.S. 
804 (1948); People v0 Neill, 78 Cal. App. 2d 888, 179 P.2d 10 (1947), cert. denied, 
333 U.S. 858 (1948); Com. ez rel. Quinn v. Smith, 144 Pa. Super. 160, 19 A.2d 
504 (1941). 

144 Hall v. State, 66 So.2d 863 (Fla. 1953), cert. denied, 346 U.S. 931 (1954); 
Lee v. Kindelan, 95 A.2d 51 (R.I. 1953), cert. denied, 345 U.S. 1000 (1953); 
Phenix v. State, 216 Miss. 1, 61 So.2d 392 (1952); Odom v. State, 205 Miss. 572, 
37 So.2d 300 (1948), cert. denied, 336 U.S. 932 (1949); People v. Mimms 110 Cal. 
App.2d 310, 242 P.2d 331 (1952); Com. ex rel. Uhler v. Burke, 172 Pa. Super. 
108, 91 A.2d 913 (1952); Dietz v. State, 149 Wis. 462, 136 N.W. 166, ANN. Cas. 
1913C, 732 (1912). 

145 Com. ez rel. Velos v. Tees, 175 Pa. Super. 297, 104 A.2d 339 (1954); Com. 
ex rel. Berry v. Ashe, 167 Pa. Super. 171, 74 A.2d 727 (1950). 

46 Hz parte Johnson, 153 Tex. Cr. 619, 224 S.W.2d 240 (1949); Ex parte Burson, 
86 Ohio App. 404, 86 N.E.2d 40 (1949); State ex rel. Wenzlaff v. Burke, 250 Wis. 
525, 27 N. W: 2d 475 (1947); Ex parte Smith, 83 Okla. Cr. 199, 174 P.2d 851 (1946); 
Com. ez rel. McGlinn v. Smith, 344 Pa. 41, 24 A.2d 1 (1942). 


47 Sneed v. Mayo, 66 So.2d 865 (Fla. 1953). 
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guilty without the advice of a lawyer.'** It has been held many times 
that a sixteen’® or seventeen-year-old’® youth is too immature 
to make an intelligent waiver, particularly if other factors are in the 
picture, such as lack of education, means, friends, experience, or 
adequate intelligence. The Kansas court once pointed out that a 
seventeen-year-old boy cannot make a valid contract, or vote, or 
marry without parental consent; why should we say that the only 
thing he can do by himself is to plead guilty to a felony?!*! Waivers 
have also been held to be bad in the case of youths who were eighteen, 
nineteen or even twenty years old, where in addition to the age factor 
the accused lacked experience, education or basic intelligence.'*? Ap- 
pellate courts also take the position that a trial judge should not per- 
mit a defendant who was mentally incompetent or insane to go to trial 
without a lawyer.'** The same conclusion is reached in some instances 
where it is shown that the accused was ignorant, illiterate and 
otherwise unable to make an intelligent waiver.’ Similarly, some con- 
victions of uncounselled defendants have been set aside on the ground 
that they were tricked into waivers by the prosecutor and other public 
officials, who gave misleading or erroneous advice.!™ 

The problem of the explicit waiver turns largely upon the question 
of the competence of the accused to make this sort of decision. That of 
the implied waiver is more complex, and courts differ as to what are 
its necessary ingredients. A great many courts have ruled that even 
in the absence of an express waiver, where a defendant went to trial 
without asking for the appointment of counsel, the failure to request 


vy ama v. State, 223 Ind. 62, 57 N.E.2d 770 (1944), cert. denied, 325 U.S. 
854 (1945). 

49 People v. Adomaitis, 201 Misc. 707, 112 N.Y.S.2d 38 (1952); People v. 
Guariglia, 303 N.Y. 338, 102 N.E.2d 580 (1951); People ex rel. Cohen v. Brown, 
278 App. Div. 576, 102 N.Y.S.2d 1 (1951); McCarty v. Hudspeth, 166 Kan. 476, 
201 P.2d 658 (1949); People ez rel. Sedlak v. Foster, 59 N.Y.S.2d 477 (1945), 
rev'd, 81 N.Y.S.2d 5 (1948); People v. Sedlak, 53 N.Y.S.2d 51 (1944). 

180 People v. Carroll, 112 N. Y.8.2d 227 (Kings County 1952); People v. Richetti, 
109 N.Y.S.2d 29 (1951); Hx parte Cook, 84 Okla. Cr. 404, 183 P.2d 595 (1947); 
Willey v. Hudspeth, 162 Kan. 516, 178 P.2d 246 (1947). 

61 Willey v. Hudspeth, 162 Kan. 516, 178 P.2d 246 (1947). 

182 Hz parte Carter, 14 N.J. Super. 591, 82 A.2d 652 (1951); State v. Magrum, 
76 it an 38 N.W.2d 358 (1949); Dunfee v. Hudspeth, 162 Kan. 524, 178 P.2d 
1009 (1947). 

188 Kenstrip v. Cranor, 39 Wash.2d 403, 235 P.2d 467 (1951); Ez parte Hicks, 
90 Okla. Cr. 144, 211 P.2d 539 (1949); State v. Haas, 69 S.D. 204, 8 N.W.2d 569 
(1943); Williams v. State, 163 Ark. 623, 260 S.W. 721 (1924). 

164 Bz parte James, 38 Cal.2d 302, 240 P.2d 596 (1952); People v. Chesser, 29 
Cal.2d 815, 178 P.2d 761 (1947); State ex rel. Drankovich v. M hy, 248 Wis. 
433, 22 N.W.2d 540 (1946). The failure of an uncounselled defendant to appeal 
does not support an inference of waiver where the accused didn’t know enough to 
understand whether there had been error. Com. ez rel. Schultz v. Smith, 139 Pa. 
Super. 357, 11 A.2d 656 (1940). 

48 Thorne v. Callahan, 39 Wash.2d 43, 234 P.2d 517 (1951); State v. Magrum, 
76 N.D. 527, 38 N.W.2d 358 (1949). 
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counsel supports an inference that the right was waived,’ particularly 
where it is clear that he knew, through the instruction of the court or 
otherwise, that he had a right to representation by counsel."*” The 
Illinois court has emphasized many times that under the statute the 
trial court is not required to appoint counsel unless the defendant 
states upon oath his inability to procure counsel, and that in non- 
capital cases the record must show affirmatively that counsel was 
demanded." “Nor is there any requirement,’ it has declared, 
“constitutional or statutory, that the court advise defendant of his 
rights under the statute. . .. The presumption obtains, in the absence 
of an affirmative showing in the record to the contrary, that the court 
discharged its duty to the defendant in all respects.’’** But in a 
capital case, the Illinois court has ruled, the record must show affirm- 
atively that the accused knowingly and intelligently waived the right 
to have counsel appointed to defend him, and waiver will not be 
implied from general language reciting that the judge advised the 
defendant of his rights.'®° 

As in the Illinois cases, the problem is often one of proof, especially 
where the written record is not clear or is inconclusive. Of course, 
where the record plainly shows that the court advised the defendant 
of his right to counsel, and a waiver was signed, it cannot be im- 
peached by the mere assertion that the accused did not understand 
the proceedings.'* Where a statute requires a written waiver, then 





8 Rowland v. State, 72 Ga. App. 793, 35 S.E.2d 372 (1945); Scott v. State, 
71 Ga. App. 794, 32 S.E.2d 549 (1944); Clarke v. Cobb, 195 Ga. 633, 24 S.E.2d 
782 (1943); Davis v. O’Grady, 137 Neb. 708, 291 N.W. 82 (1940), cert. denied, 
311 U.S. 682 (1940); Alexander v. O’Grady, 137 Neb. 645, 290 N.W. 718 (1940), 
cert. denied, 311 U.S. 682 (1940); Dugan v. State, 151 Miss. 781, 119 So. 298 
(1928); Gatlin v. State, 17 Ga. App. 406, 87 S.E. 151 (1915); State v. Yoes, 67 
Ww. i> om 68 S.E. 181, 140 Am. St. Rep. 978 (1910); State v. Kelly, 25 La. Ann. 
381 (1873). 

487 Bowman v. Alvis, 96 N.E.2d 605 (Ohio App. Ct. 1950); In re Jingles, 27 
Cal.2d 496, 165 P.2d 12 (1946); Duggan v. Olson, 146 Neb. 248, 19 N.W.2d 353 
(1945), cert. denied, 327 U.S. 790 (1946); Ex parte Tail, 145 Neb. 268, 16 N.W.2d 
161 (1944); Com. ex rel. Maurice v. Smith, 344 Pa. 60, 24 A.2d 11 (1942), cert. 
denied, 315 U.S. 820 (1942); State v. White, 152 La. 614, 94 So. 135 (1922); State 
v. Charles, 130 La. 683, 58 So. 509 (1912); State v. Doyle, 36 La. Ann. 91 (1884). 

158 People v. Reese, 410 Ill. 11, 100 N.E.2d 907 (1951), 15 U. Der. L. J. 150 
(1952); People v. Clark, 405 Ill. 483, 91 N.E.2d 409 (1950); People v. Bassinger, 
403 Ill. 108, 85 N.E.2d 758 (1949); People v. Ross, 400 Ill. 237, 79 N.E.2d 495 
(1948); People v. Bute, 396 Ill. 588, 72 N.E.2d 813 (1947); People v. Creviston, 
396 Ill. 78, 71 N.E.2d 25 (1947); People v. Russell, 394 Ill. 192, 67 N.E.2d 895 
(1946); People v. Foster, 394 Ill. 194, 68 N.E.2d 252 (1946); People v. Stubblefield, 
391 Ill. 609, 63 N.E.2d 762 (1945); People v. Braner, 389 Ill. 190, 58 N.E.2d 869 
(1945), cert. denied, 324 U.S. 875 (1945); People v. Corrie, 387 Ill. 587, 56 N.E.2d 
767 (1944); People v. Grubl, 388 Ill. 52, 57 N.E.2d 371 (1944); People v. Fuhs, 
390 Ill. 67, 60 N.E.2d 205 (1945), cert. denied, 325 U.S. 858 (1945). 

1459 People v. Evans, 397 Ill. 430, 432, 74 N.E.2d 708, 709 (1947). 

160 People v. Butler, 406 Ill. 189, 92 N.E.2d 752 (1950). 

161 Kneisley v. Hudspeth, 161 Kan. 772, 173 P.2d 247 (1946). 
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counsel can be waived only that way.'*? Otherwise the waiver need 
not be in writing, but may be evidenced in some other way by the 
record.'* There are many cases, however, where the record is silent 
on the crucial point, and does not show whether the defendant was 
advised by the court of his right to counsel, or whether he actually 
refused an offer of an appointment in his behalf. Many courts have 
taken the position, in such situations, that it ought to be presumed 
that the judge did his duty, and that the defendant waived his right.’ 
There is normally a strong presumption in favor of the regularity of 
judicial proceedings, and there must be convincing proof to overcome 
it. All doubts must be resolved, it has been asserted, “in favor of the 
integrity, competency and proper performance of the duties of the 
judge and the state’s attorney.’ Furthermore, the conclusion that 
the defendant was informed of his right and waived it is often sup- 
ported by affidavits or other testimony of the trial judge or other 
court officials.'** On the other hand, the presumption of the regularity 
of judicial proceedings can be overcome by the record,'*” or by other 
proof that the accused was not properly informed of his right by the 
trial judge.’ 


12 Brandt v. Hudspeth, 162 Kan. 601, 178 P.2d 224 (1947); Davis v. Hudspeth, 
161 Kan. 354, 167 P.2d 293 (1946). 

168 People v. Greene, 1 Ill.2d 235, 115 N.E.2d (1953). The common law rec- 
ord statement that the judge informed the accused of his right to counsel pre- 
vails over the defendant’s contention that he was not so advised. 

14 Sneed v. Mayo, 66 So.2d 865 (Fla. 1953); Campbell v. State, 229 Ind. 198, 
96 N.E.2d 876 (1951); Dinsmore v. Alvis, 88 Ohio App. 32, 96 N.E.2d 427 (1950); 
People v. Shapiro, 188 Misc. 363, 67 N.Y.S.2d 774 (1947). People v. Duell, 184 
Misc. 825, 55 N.Y.S8.2d 247 (1945); State v. Mewhinney, 43 Utah 135, 134 Pac. 
632 (1913); Cutts v. State, 54 Fla. 21, 45 So. 491 (1907); State v. Raney, 63 N.J.L. 
363, 43 Atl. 677 (1899); Barnes v. Commonwealth, 92 Va. 794, 23 S.E. 784 (1895). 
See Cathcart v. Commonwealth, 37 Pa. 108, 111 (1860): ‘‘The safety of the 
accused is not imperilled by the silence of the record; for, if any of these rights be 
denied, there is an easy method of bringing upon the record the fact of the denial.” 
Contra: People v. Youlio, 214 App. Div. 793, 210 N.Y.Supp. 470 (1925), rev’d 
on other grounds, 243 N.Y. 519, 154 N.E. 588 (1926). 

166 Edgemon v. State, 195 Tenn. 496, 500, 260 S.W.2d 262, 264 (1953). A bare 
allegation of denial of counsel, without supporting evidence, does not prove the 
point. People ez rel. Asaro v. Morhous, 268 App. Div. 1016, 52 N.Y.8.2d 210 
(1944), appeal dismissed, 294 N.Y. 694, 60 N.E.2d 844 (1945); Giles v. State, 68 
Tex. Cr. 612, 151 S.W. 1043 (1912). It was held in People v. Brown, 397 IIl. 
529, 74 N.E.2d 706 (1947), that in the absence of a bill of exceptions it is presumed 
that the court did its proper duty. 

166 Ex parte Smith, 85 Okla. Cr. 299, 187 P.2d 1003 (1947); Hill v. Hudspeth 
161 Kan. 376, 168 P.2d 922 (1946); State v. Cowan, 25 Wash.2d 341, 170 P.2d 

53 (1946). 

167 People v. Gillette, 185 Misc. 803, 60 N.Y.8.2d 61 (1945). 

168 People v. Allen, 120 N.Y.S.2d 550 (Columbia County Ct. 1953); Adams v. 
State, 230 Ind. 53, 101 N.E.2d 424 (1951); Campbell v. State, 229 Ind. 198, 

96 N.E.2d 876 (1951); Gholson v. Commonwealth, 308 Ky. 82, 212 S.W.2d 537 
(1948). It has been held that an uncounselled defendant cannot plead guilty, 
intelligently and understandingly, to an offense where there was no evidence 
against him. Harshman v. State, 115 N.E.2d 501 (Ind. 1953). 
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A special problem of proof is involved in situations where a prisoner 
seeks to establish, many years after the event, that he had not en- 
joyed his constitutional right to counsel. The privilege of the writ of 
habeas corpus, it should be remembered, is never eroded by time 
alone. After a lapse of fifteen or twenty years it is difficult to get 
direct testimony, especially in the absence of a complete written 
record. In such cases appellate courts have ruled that one who seeks 
to set aside an old judgment must present very clear and convincing 
evidence, and establish his case by a preponderance of evidence.'* 
He carries a heavy burden of proof. The Oklahoma Court of Criminal 
Appeals recently observed, in this connection: ‘Timely relief .. . 
should be given to a right timely asserted but when permitted to 
become clouded by time, with attendant lapse of memory, dislocation 
of witnesses, the loss of records and the grim hand of death, justice 
may require the denial of such rights; because, under such circum- 
stances, the rights sought to be asserted may become mere matters of 
speculation based upon faulty recollection or figments of imagination, 
if not outright falsification.’’!7° 

Much of the trouble in connection with the problem of proof arises 
from the fact that many trial courts keep faulty records of their pro- 
ceedings. The Florida court recently observed, quite correctly, that 
much of the litigation flowing from behind prison walls could be 
avoided 


if the courts of the land would require full transcript or minute 
entries of what transpires in the course of a trial through every 
stage of the prosecution from arraignment through sentence. 
When the word gets around that the judicial records of all 
criminal trials will disclose that a prisoner’s rights have been 
made known to him in advance of trial, and that his waivers have 
been accepted by the trial judge in open court and under such 
circumstances as to leave no doubt as to their voluntary and 
competent character, the courts will be faced with fewer post 
litem motam cases presented long after a trial on the criminal 
charge has been heard and concluded. The cost or inconvenience 
to the judicial system of following the suggested procedure would 





169 Lance v. People, 119 N.Y.S8.2d 862 (Broome County Ct. 1953); Hz parte 
French, 240 P.2d 818 (Okla. Cr. 1952); Crisp v. Hudspeth, 162 Kan. 567, 178 
P.2d 228 (1947); Rice v. Hudspeth, 162 Kan. 596, 178 P.2d 230 (1947); a 
v. Shapiro, 188 Misc. 363, 67 NY'S.2d 774 (1947); Ex parte George, 83 Okla. 
Cr. 99, 173 P.2d 454 (1946); People v. Crispell, 185 Misc. 800, 60 N.Y.S.2d 85 
(1945); People ez rel. y= v. Hunt, 257 App. Div. 917, 12 N.Y.S8.2d 167 (1939). 
In Com. ez rel. Quinn v. Smith, 144 Pa. Super. 160, 19 A.2d 504 (1941), the doc- 
trine of laches was invoked where the issue was raised 15 years after the trial. 
See also Rockower v. Sup. Ct. of Kings County, 59 N.Y.S.2d 716 (1945). Cf. 
State ex rel. McManamon v. Blackford Cir. Ct., 229 Ind. 3, 95 N.E.2d 556 (1950). 


170 Br parte Snow, 84 Okla. Cr. 423, 435, 183 P.2d 588, 594 (1947). 
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be insignificant compared to the cost incident to the trial of an 
ever increasing number of habeas corpus proceedings involving 
the transportation of convicts, witnesses, prosecutors, and judges 
who, in effect, are put on trial in the habeas corpus court by the 
convict.” 


Actually, it would help a great deal if the legislature or state 
supreme court would specify that a complete written record must be 
prepared.!”? This has happened in a few states. Thus, a recent Kansas 
statute’ provides that if a defendant is not able and willing to em- 
ploy counsel, the court must appoint counsel unless the defendant 





states in writing that he does not desire counsel and the court finds 
that the appointment of counsel over objection will not be to the 
advantage of the accused. Then the statute declares: 


































A record of such proceeding shall be made by the court reporter, 
which shall be transcribed and reduced to writing by the reporter, 
who shall certify to the correctness of such transcript, and such 
transcript shall be filed and made a part of the files in the cause. 
The substance of the proceedings provided for herein shall 
be entered of record in the journal and shall be incorporated in 
the journal entry of trial and judgment. 


In addition, it would be helpful if the judge put into the record the 
reasons why he permitted a waiver. 

It remains to be noted that whether the entry of a plea of guilty 
amounts to a waiver of the right to counsel is a much disputed point. 
Some state appellate courts have held that one who pleads guilty has 
no cause for complaining that he had no lawyer because a lawyer 
would have done him no good.! Others simply rule that one who 
pleads guilty is not entitled as a matter of right to the appointment of 
counsel.!”§ Still others have taken the position that where one who 
was properly advised of his right to counsel does not request counsel 





171 Sneed v. Mayo, 66 So.2d 865, 873 (Fla. 1953). 

172 See the remarks on this point in State ex rel. Schwanke v. Utecht, 233 Minn. 
434, 47 N.W.2d 99 (1951). 

173 Kan. Laws 1953, c. 282. For similar requirements see: Wis. Stat. § 357.26(2) 
(1953); Mp. Ann. Cope Gen. Laws 4885-6 (Flack 1951); Int. Rute 27A, 400 
Ill. 22 (1948), 110 Inu. Ann. Stat. § 259.27A (Cum. Supp. 1952); Inp. Sup. Cr. 
Rute 1-11, 2 Inp. Ann. Stat. 7 (Burns Cum. Supp. 1953); Mo. Sup. Cr. Rue 
29, Mo. Rev. Stat. Ann. § 29.01(a) (Supp. 1951). 

174 State v. Hilaire, 216 La. 972, 45 So.2d 360 (1950); Hz parte Epperson, 153 
Tex. Cr. 578, 223 S.W.2d 790 (1949). 

17% Com. ex rel. Palmer v. Ashe, 167 Pa. Super. 88, 74 A.2d 725 (1950); In re 
Elliott, 315 Mich. 662, 24 N.W.2d 528 (1946); Com. ez rel. Lucian v. Ashe, 140 
Pa. Super. 210, 13 A.2d 918 (1940); Com. ez rel. Curtis v. Ashe, 139 Pa. Super. 
417, 12 A.2d 500 (1940); People v. Crandell, 270 Mich. 124, 258 N.W. 224 (1935); 
People v. Harris, 266 Mich. 317, 253 N.W. 312 (1934); People v. Williams, 225 
Mich. 133, 195 N.W. 818 (1923). 
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and pleads guilty to the offense charged, he has waived his right.!”* 
But there have been many holdings to the effect that a plea of guilty 
is not necessarily a waiver of the constitutional right to counsel. 
Appellate courts are especially reluctant to accept pleas of guilty from 
uncounselled defendants in capital cases, where “nothing less than the 
utmost of caution will satisfy the requirements of justice.’’!”” It has 
been held that in such cases it should never be assumed that an ig- 
norant or illiterate person knew he had a right to counsel which he 
voluntarily waived simply by not requesting an appointment.'7* The 
California statute provides that a plea of guilty cannot be accepted 
from an uncounselled defendant in any case where the maximum 
penalty is death.’”® The California court has rejected the contention 
that such a statute abrogates a man’s right to represent himself, 
pointing out, in fact, that several states go so far as to forbid the plea 
of guilty altogether in death penalty cases.'*® In some noncapital 
felony cases, where uncounselled defendants entered pleas of guilty, 
judgments have been set aside on the ground that the defendants 
didn’t in fact understand what they were doing,'* or were too young 
to waive intelligently.1*? 


176 People v. Murphy, 202 Misc. 332, 117 N. Y.S.2d 893 (1951); Jn re Levenson, 
154 Ohio St. 278, 95 N.E.2d 760 (1950); In re Burson, 152 Ohio St. 375, 89 N.E.2d 
651 (1949); State ex rel. Baker v. Jameson, 72 8.D. 638, 38 N.W.2d 441 (1949); 
In re Jingles, 27 Cal.2d 496, 165 P.2d 12 (1946). See also People ex rel. Kennedy 
soa te wA App. Div. 1039, 13 N.Y.S.2d 816 (1939), affirming 21 N.Y.8.2d 

1939). 

177 State v. Sewell, 69 S.D. 494, 498, 12 N.W.2d 198, 199 (1943). 

178 In re James, 38 Cal.2d 302, 240 P.2d 596 (1952), 40 Cauir. L. Rev. 603 
- (1952); State ex rel. Drankovich v. Murphy, 248 Wis. 433, 22 N.W.2d 540 (1946); 
In re Stevens, 81 Okla. Cr. 65, 160 P.2d 415 (1945); Hz parte Hollins, 54 Okla. 
Cr. 70, 14 P.2d 243 (1932). 

179 Cat. Pen. Cope § 1018 (Supp. 1951). In Virginia an uncounselled defendant 
may not plead guilty to any felony or waive Jury trial. Va. Cope ANN. § 19-166 
(Cum. Supp. 1952). In Texas an uncounselled defendant may not waive a jury 
in any felony case. Tex. Cope Crim. Proc. Ann. art. 10a (Vernon 1948). See: 
Jones v. State, 158 Tex. Cr. 507, 257 8.W.2d 301 (1953); Ez parte Rawlins, 158 
Tex. Cr. 347, 255 S.W.2d 877 (1953) ; Wilson v. State, 157 Tex. Cr. 642, 252 S.W.2d 
197 (1952); Hernandez v. State, 138 Tex. Cr. 4, 133 S.W.2d 584 (1939). 

180 People v. Ballentine, 39 Cal.2d 193, 246 P.2d 35, 40 Cau. L. Rev. 603 
(1952). See also People v. Chesser, 29 Cal.2d 815, 178 P.2d 761 (1947). 

181 People v. McAllister, 194 Misc. 674, 87 N.Y.8.2d 643 (1949); State ex rel. 
Henning v. Jameson, 71 8.D. 144, 22 N.W.2d 731 (1946); People ez rel. Moore 
v. Hunt, 258 App. Div. 24, 16 N.Y.S.2d 19 (1939). In State v. Griffith, 14 N.J. 
Super. 77, 81 A.2d 382 (1951), it was held that entering a non vult plea is not a 
waiver of counsel. 

18 State v. Ballard, 15 N.J. Super. 417, 83 A.2d 539 (1951), aff’d, 9 N.J. 402, 
88 A.2d 537 (1952); Bojinoff v. People, 299 N.Y. 145, 85 N.E.2d 909 (1949). An 
Illinois rule of court provides that “in no case shall a plea of guilty be received or 
accepted from a minor under the age of 18 years, unless represented by counsel.”’ 
Inu. Rute 27A, 400 Ill. 22 (1948), 110 Inu. Ann. Star. § 259.27A (Cum. Supp. 
1952). In New Hampshire no minor under the age of 17, except with the consent 
of his parents, is — to plead guilty or go to trial until counsel has been 
appointed. N.H. Ev. Laws c. 428, § 5 (1942). 
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Some of the problems involved in the question of waiver are re- 
flected in a recent Wisconsin decision where the court ruled that in a 
petition for a writ of habeas corpus based on a claim of lack of counsel, 
the following matters should be covered: 


(1) whether he knew that he was entitled to the benefit of counsel, 
and if so, why he did not request the court to appoint counsel; 
(2) whether he made any effort to procure counsel and if he did 
not do so, the reason for his failure; (3) whether he was capable 
of making his own defense; (4) whether he was denied the right 
to confer with persons other than the inmates of the place where 
he was confined; and (5) whether he knew the consequences of 
entering a plea of guilty.’* 


THe COMPETENCE OF COUNSEL 


It is well established that since the right to counsel is not a mere pro 
forma guarantee, a defendant is entitled to adequate or competent 
representation.'** There are situations where a person has been served 
with such wretched incompetence that it can be fairly concluded that 
he really hasn’t been represented in the constitutional sense. Of course 
in civil cases a man must take his chances with his attorney,!* but 
in criminal cases, where life or liberty is at stake, appellate courts 
will at least inquire into the question of the lawyer’s competence.'** 
Convicted persons are often tempted to raise the issue when they 
take their appeals; putting one’s lawyer on trial is an old and fairly 
common maneuver. 

There are very good reasons why appellate courts are extremely re- 
luctant to grant new trials in cases where the issue of the lawyer’s 
competence is pressed. For one thing, it has been pointed out that to 
give defendants relief because of the alleged mistakes of their lawyers 
would open the door to collusion and to endless confusion in the ad- 
ministration of justice.’®’ In the second place, it is a very serious mat- 





188 State ex rel. Doxtater v. Murphy, 248 Wis. 593, 600-601, 22 N.W.2d 685, 
688 (1946). Cf. Landon v. Warden, 61 A.2d 562 (Md. 1948). The Wisconsin court 
has also ruled that habeas corpus and not coram nobis is the proper remedy where 
one seeks to set aside a conviction on the ground of lack of counsel, when the time 
for appeal has expired. State v. Turpin, 255 Wis. 358, 38 N.W.2d 495 (1949). ° 

184 A few statutes say as much. Thus, those of Kansas and Maine, in providing 
for the assignment of lawyers to represent indigent defendants, direct the appoint- 
ing judges to select ‘competent counsel.” Kan. Laws 1953, c. 282; Me. Laws 1949, 
c. 100 (1949). Number 4 of the American Bar Association’s CaNons oF PROFEs- 
SIONAL Eruics (1937) states that “‘a lawyer assigned as counsel for an indigent 
prisoner ought not to ask to be excused for any trivial reason, and should always 
exert his best efforts in his behalf.” 

18 Field & Cathcart v. Matson, 8 Mo. 686 (1844). 

18 See Note, Incompetent Counsel as Ground for New Trial in Criminal Cases, 
47 Cou. L. Rev. 115 (1947). 

187 State v. Dreher, 137 Mo. 11, 38 S.W. 567 (1897). 
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ter for an appellate court to sustain a defendant’s contention that his 
lawyer was grossly incompetent, since this amounts to condemning a 
man, without a hearing, in the vital matter of his professional stand- 
ing.'** Furthermore, there is no generally agreed upon measure or 
standard of competence, and it is often impossible for the review- 
ing court to determine whether counsel followed the best possible 
course.'®® The mere fact that a lawyer made mistakes cannot be a basis 
for setting aside a finding of guilt, since mistakes are probably made in 
almost all cases. It is relatively easy, after the heat of trial is over, to 
comb through the record and find points where some mistakes of 
commission or omission were made by counsel. It is generally in- 
sisted, therefore, that a new trial will not be granted unless it is 
shown that counsel’s mistakes had a prejudicial effect upon the out- 
come.* As the lowa court once said, “there should be a strong show- 
ing both of incompetency and prejudice.’’!* 

State appellate courts take the general position that a duly licensed 
lawyer, having met the requirements of law, is presumed to be com- 
petent,!®? and that “it should require strong and convincing proof to 
overcome this presumption.’’®* Therefore a bare assertion by the 
defendant that his lawyer was not competent, without more, is 
inadequate to establish the point.’ Furthermore, appellate courts 
are understandably reluctant to second-guess attorneys as to the 
wisdom of the various decisions or stratagems a lawyer must make 
in the course of conducting a defense. It has never been the rule, 
the Pennsylvania court recently asserted, that the right to counsel 
includes “a right to counsel sufficiently astute to present every de- 
fense which may possibly occur by hindsight to counsel subsequently 
employed and skillful enough to defend each issue in the manner 





188 Ibid. 

189 People v. Martin, 210 Mich. 139, 141, 177 N.W. 193 (1920). ‘‘All who are 
familiar with trials well know that attorneys ry gp aera differ 28 to the theory 
on which a defense to a criminal charge should be presented 

19 Hudson v. State, 76 Ga. 727 (1886); State v. Currens, 46 Ken. 750, 27 Pac. 
140 (1891); State v. Swayze, 30 La. Ann. 1323 (1878); State v. Lewis, 273 Mo. 
518, 201 S.W. 80 (1918); State v. Jukich, 49 Nev. 217, 242 Pac. 590 (1926). 

191 State v. Benge, 61 Iowa 658, 662, 17 N.W. 100, 102 (1883). 

1 State v. Bird, 31 Wash.2d 777, 198 P.2d 978 (1948), cert. denied, 336 U.S. 
954 (1949); Castro v. State, 196 Ind. 385, 147 N.E. 321 (1925); Delk v. State, 
99 Ga. 667, 26 S.E. 752 (1896); Ball v. State, 252 Ala. 686, 42 So.2d 626 (1949), 
cert. denied, 339 U.S. 929 (1950). 

193 Schmittler v. State, 228 Ind. 450, 467, 93 N.E.2d 184, 191 (1950). See also 
Fambles v. State, 87 Ga. 625, 25 S.E. 365 (1896). 

1% People v. Simpson, 397 Ill. 518, 74 N.E.2d 687 (1947); People v. avai 
area). 17, 76 N.E.2d 443 (1947); People v. Wells, 393 Ill. 626, 66 N.E.2d 866 
1 








Iagegzeney 


MSRM EE 











RED DP RI aR! EIE IN 


vvgiis 








ER ERAUERBONT 





ESM EN TE Be! 





THE RIGHT TO COUNSEL 311 





March] 


which seems most effective to such subsequent counsel.’ Thus it 
has been held many times that the fact that counsel permitted or 
advised the defendant to plead guilty is not in and of itself proof of 
incompetence.'* Failure to make certain objections in the course of 
the trial, 1°” or indeed failure to enter any exceptions at all,’ is not 
proof of lack of competence. Failure to object, it has been noted, may 
be an exercise of a wise judgment.’®* Nor is failure to call or cross- 
examine certain witnesses,” or to interpose a particular defense, 
such as that of insanity,” or to take an appeal,” necessarily proof of 
incompetence. The inference of lack of ability does not follow from the 
fact that counsel did not move to quash, waived formal arraignment 
and jury trial, did not introduce evidence of good moral character, 
and did not file a motion for a new trial.? 

It is not a decisive fact that appointed counsel was inexperienced, 
since it is presumed that every duly licensed attorney is competent to 





1% Com. ex rel. Carey v. Prison Keeper, 370 Pa. 604, 607, 88 A.2d 904, 906 
(1952). Cf. the remark in Schmittler v. State, 228 Ind. 450, 466, 93 N.E.2d 184, 
190 (1950): ‘“There is such a thing as strategy in the presentation of a lawsuit, 
and the actions, conduct and efforts of the attorney and the advice he gives his 
client must be judged in the light of the situation as it appeared to him at the 
time, and not in the light of the results actually achieved.’ 

1% People v. Woods, 2 IIl.2d 240, 118 N.E.2d 248 (1954); Hz parte Domako, 
20 N.J. Super. 314, 90 A.2d 30 (1952), aff'd without opinion, 95 A.2d 505 (N.J. 
1953); People v. De Bernardo, 199 Misc. 563, 106 N.Y.S.2d 515 (Bronx County 
Ct. 1951); Mazakahomni v. State, 75 N.D. 73, 25 N.W.2d 772 (1947); People v. 
Frangipane, 171 Misc. 610, 13 N.Y.S.2d 429 (Kings County Ct. 1939). 

197 State v. Arellano, 68 Nev. 134, 227 P.2d 963 (1951); Sims v. State, 209 Miss. 
545, 47 So.2d 849 (1950); State v. Jukich, 49 Nev. 217, 242 Pac. 590 (1926); 
Commonwealth v. Dascalakis, 246 Mass. 12, 140 N.E. 470 (1923). 

198 Rayson v. State, 267 S.W.2d 153 (Tex. Cr. 1954). 

199 Commonwealth v. Thompson, 367 Pa. 102, 79 A.2d 401 (1951), cert. denied, 
342 U.S. 835 (1951). 

200 People v. Hall, 413 Ill. 615, 110 N.E.2d 249 (1953); People v. Wixson, 104 
Cal. eves 23, 230 P.2d 432 (1951); Sims v. State, 209 Miss. 545, 47 So.2d 849 
(1950); Brown v. State, 76 Ga. App. 7, 45 S.E.2d 80 (1947); State v. Dreher, 
137 Mo. 11, 38 8.W. 567 (1897). 

201 State v. Arellano, 68 Nev. 134, 227 P.2d 963 (1951). The court observed: 
“If appellant had any true defense it was his duty to disclose it to his counsel, 
and if the latter was unwilling to present it, to appeal to the court to assign him 
counsel who would. He cannot wait until after conviction and expect to have 
another trial on another theory of defense by shifting the blame for the one which 
failed, upon his counsel.’’ Jd. at 149, 227 P.2d at 970. See also People v. Reeves, 
412 Ill. 555, 107 N.E.2d 861 (1952). 

202 People v. Hall, 413 Ill. 615, 110 N.E.2d 249 (1953). 

23 Fluty v. State, 224 Ind. 652, 71 N.E.2d 565 (1947). As to the impact of 
various comparable situations see also: Commonwealth v. Thompson, 367 Pa. 
102, 79 A.2d 401 (1951); Com. ex rel. Darcy v. Claudy, 367 Pa. 130, 79 A.2d 
785 (1951); Ex parte Kramer, 61 Nev. 174, 208, 122 P.2d 862 (1942), appeal dis- 
missed, 316 U.S. 646 (1942); Aldredge v. Williams, 188 Ga. 607, 4 S.E.2d 469 
(1939); Edwards v. Territory, 8 Ariz. 342, 76 Pac. 458 (1904); Fambles v. State, 
97 Ga. 625, 25 S.E. 365 (1896). “(D]efending on wrong theory is not evidence of 
incompetency.” State v. Jukich, 49 Nev. 217, 236, 242 Pac. 590, 597 (1926). 
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practice law,” and a defendant has no grounds for complaint if the 
record shows that he was in fact defended ably.2% Furthermore, a 
reversal does not follow from the fact that a defendant was not de- 
fended as skillfully as he might have been.?% Any contrary doctrine 
would invite endless confusion in an uncharted sea. Nor does an 
inference of incompetence follow from the fact that counsel spent 
but a short time in preparation of the case, since it may be a simple 
case not requiring much time,” or the lawyer may through previous 
knowledge be familiar with the facts.?°° 

It is within the discretion of the trial judge to decide whether more 
than one attorney should be appointed to defend a man,? and a 
competent defense has not been wanting merely because the court 
permits one of several counsel to withdraw from the case.?!° Nor has a 
defendant cause to complain because one of appointed counsel later 
signed a statement before a governor’s hearing opposing clemency, 
since this does not prove that the lawyer was unfaithful to his trust 
at the time of the trial.*" 

Finally, as regards the behavior of appointed counsel, it has been 
argued by some courts that the defendant should have complained to 
the trial judge during the course of the trial, as he is privileged to do, 
if he had real cause to complain.?!? 

All of the cases mentioned so far on the subject of the competence 
of the defending lawyer dealt with situations where the trial judge 
appointed counsel. Courts are even more reluctant to make findings 
of incompetence where defendants were represented by lawyers of 
their own choosing. The Kentucky court once explained its position, 
in a case where the defense was admittedly handled very poorly, in 
the following language: 





204 Simmons v. State, 116 Ga. 583, 42 S.E. 779 (1902). See also Williams v. 
State, 143 Fla. 826, 835, 197 So. 562, 565 (1940), where the court pointed out that 
it is the duty of —— counsel “‘to render faithful and efficient professional 
services. ...’’ The Louisiana statute provides that if the accused is charged with 
a capital offense, the court shall assign counsel of at least five years’ actual ex- 
perience at the bar. La. Gen. Stat. Ann. Tit. 15, § 143 (1950). 

2% Spears v. Commonwealth, 253 S.W.2d 566 (Ky. 1950). There must be a 
showing that inexperience of counsel resulted in the deprivation of a substantial 
wight. Blitstein v. State, 218 Wis. 356, 259 N.W. 715 (1935). 

206 People v. Andrews, 327 Ill. 162, 158 N.E. 462 (1927). 

207 Mazakahomni v. State, 75 N.D. 73, 25 N.W.2d 772 (1947). 

208 Schmittler v. State, 228 Ind. 450, 93 N.E.2d 184 (1950). 

209 Keyes v. State, 122 Ind. 527, 23 N.E. 1097 (1890). 

210 State v. Briggs, 58 W. Va. 291, 52 S.E. 218 (1905); Brown v. State, 52 Tex. 
Cr, 267, 106 S.W. 368 (1907). Nor is it improper for counsel to assign to an asso- 
ciate the task of gathering the evidence and interviewing the defendant in jail. 
Com. ez rel. Carey v. Prison Keeper, 370 Pa. 604, 88 A.2d 904 (1952). 

211 Williams v. State, 192 Ga. 247, 15 S.E.2d 219 (1941). 

312 Hz parte Kramer, 61 Nev. 174, 208, 122 P.2d 862 (1942), appeal dismissed, 
316 U.S. 646 (1942); State v. Briggs, 58 W. Va. 291, 52 S.E. 218 (1905). 
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The general rule seems to be that negligence, unskillfulness, or 
incompetency of counsel is imputed to the client, and the client 
is bound thereby, because the act of the counsel is the act of 
the client. When a defendant selects an attorney to represent 
him in presenting his defenses to a court and jury, the counsel 
is received by the court as the representative and spokesman of 
the client, and said counsel is supposed to, and in legal con- 
templation does, become the mouthpiece and other self of his 
client, by which the client is forever bound, unless the client 
at the time manifests to the court his objection or want of 
concurrence in the procedure or statement which the counsel is 
pursuing or making. In other words, a defendant cannot, after 
employing counsel to represent him in a trial, stand silently by 
and allow his counsel to present a false defense, or make a false 
plea, and after the trial is over, and he is convicted, throw him- 
self upon the mercy of the court and obtain a new trial because 
of the fraud, incompetency, or unskillfulness of his attorney, 
for it was the duty of the defendant at the trial to present 
his true defense—not a false one—and to complain to the 
court at the time if he was not satisfied with the manner in 
which his counsel was conducting the trial, and thus give the 
trial court an opportunity to intervene and assign to the de- 
fendant other counsel, or make such order as the exigencies of 
the case may demand.”"* 


Furthermore, there is a special difficulty involved in this problem to 
which the Illinois court recently drew attention: 


Ordinarily, a defendant who retains counsel of his own selection 
is responsible if that counsel does not faithfully serve his interest. 
Any other rule would put a premium upon pretended incompe- 
tence of counsel; for, if the rule were otherwise, a lawyer with a 
desperate case would have only to neglect it in order to ensure 
reversal or vacation of the convicion.?" 


That a defendant is almost always bound by the conduct of counsel 
selected by himself, even if the greatest skill was not exercised, and 
mistakes were made, is the rule generally prevailing today.”"* This 


213 Sayre v. Commonwealth, 194 Ky. 338, 342, 238 S.W. 737, 739, 24 A.L.R. 
1017, 1020 (1922). é 

14 People v. Mitchell, 411 Ill. 407, 408, 104 N.E.2d 285 (1952), cert. denied, 
343 U.S. 969 (1952). 

215 State ex rel. Parker v. Jameson, 61 N.W.2d 832 (S.D. 1953); State v. Miller, 
16 N.J. Super. 251, 84 A.2d 459 (1951), cert. denied, 342 U.S. 934 (1952); Swanson 
v. Jones, 151 Neb. 767, 39 N.W.2d 557 (1949); Penn v. Smyth, 188 Va. 367, 49 
8.E.2d 600 (1948), Ex parte Lovelady, 152 Tex. Cr. 93, 207 S.W.2d 396 (1947); 
Mendenhall v. State, 82 Okla. Cr. 220, 168 P.2d 138 (1946); People v. Pierce, 
387 Ill. 608, 57 N.E.2d 345 (1944); Mitchell v. State, 179 Miss. 814, 176 So. 743, 
121 A.L.R. 258 (1937); People v. Hicks, 362 Ill. 238, 199 N.E. 368 (1935); Peterson 
v. State, 227 Ala. 361, 150 So. 156 (1933), cert. dented, 291 U.S. 661 (1934); 
People v. Hartwell, 341 Ill. 155, 173 N.E. 112 (1930); State v. Dangelo, 182 Iowa 
1253, 166 N.W. 587 (1918); People v. Barnes, 270 Ill. 574, 110 N.E. 881 (1915); 
State v. Finch, 54 Ore. 482, 103 Pac. 505 (1909); State v. Fontenot, 48 La. Ann. 
220, 19 So. 112 (1896). 
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holds even if it later turns out that counsel was not admitted to 
practice law in the state,?"* or that one of two or more counsel for the 
defense were laymen.?"” Appellate courts will often review the allega- 
tions of incompetence, and conclude that in the light of the facts 
counsel did as well as might have been expected.?"* 

The charge is often made in appellate courts that counsel for the 
defendant had been intoxicated during the trial, and therefore in- 
capable of presenting a proper defense. The usual reply is that it 
ought to be presumed that the judge would not have permitted the 
trial to go on in such circumstances, and that it was incumbent upon 
the defendant to call the judge’s attention to the inebriation of his 
lawyer.?'* Similar disposition has been made of allegations that coun- 
sel had been ill or especially fatigued.?*° 

While an extreme case must be established to convince an appellate 
court that counsel was so grossly incompetent that the defendant did 
not have a fair trial, it is not impossible to do so.””' It has been held, 
in the first place, that it is the duty of the trial court at least to appoint 
as counsel a man licensed to practice law.*” It is also improper for the 
judge to force additional counsel upon a defendant who doesn’t want 
him,?” or to appoint as counsel a man who presided as judge pro 
tempore at the arraignment,‘ or to appoint a lawyer already repre- 





218 Ex parte Ward, 28 Cal.2d 583, 170 P.2d 665 (1946); State v. Bridges, 109 
La. 530, 33 So. 589 (1903). 

217 Higgins v. Parker, 354 Mo. 888, 191 S.W.2d 668 (1945); McKee v. State, 
118 Tex. Cr. 479, 42 8.W.2d 77 (1931). 

218 Jones v. State, 265 S.W.2d 116 (Tex. Cr. 1954); Hendrickson v. State, 118 
N.E.2d 493 (Ind. 1954); People v. Ventura, 415 Ill. 587, 114 N.E.2d 710 (1953); 
Jones v. Balkcom, 210 Ga. 262, 79 S.E.2d 1 (1953); People v. Leeper, 117 Cal. 
App.2d 462, 256 P.2d 389 (1953). 

219 People v. Gourdin, 108 Cal. App. 333, 291 Pac. 701 (1930); State v. Thomp- 
son, 56 Rp. 716, 219 N.W. 218 (1998); Territory v. Clark, 13 N.M. 59, 79 
Pac. 708 (1905); O’Brien v. Commonwealth, 115 Ky. 608, 74'8.W. 666 (1903); 
Hudson v. State, 76 Ga. 727 (1886). See also People v. McDonald, 365 Ill. 233, 
6 N.E.2d 182 (1937), where it was held that where a man had three lawyers work- 
ing in his behalf, the possible intoxication of one of them was not a decisive point. 

220 Cordova v. State, 149 Tex. Cr. 19, 190 S.W.2d 826 (1945); State v. Bethune, 
93 S.C. 195, 75 8.E. 281 (1912); Tiller v. State, 110 Ga. 250, 34 S.E. 204 (1899); 
Hanye v. State, 99 Ga. 212, 25 S.E. 307 (1896); Darby v. State, 79 Ga. 63, 3 
S.E. 663 (1887). 

221 If the claim is that counsel was grossly incompetent, it is error for a court 
to refuse to inquire into the oor in a habeas corpus proceeding. Wilcoxon v. 
Aldredge, 192 Ga. 634, 15 S.E.2d 873, 146 A.L.R. 365 (1941). 

#2 Baker v. State, 9 Okla. Cr. 62, 130 Pac. 820 (1913). Cf. Jones v. State, 57 
Ga. App. 344, 195 S.E. 316 (1938) (appointment of two law students not entitled 
to practice law does not satisfy the constitutional requirement). 

33 Cornwell v. State, 106 Ohio St. 626, 140 N.E. 363 (1922). 

4% Tokash v. State, 232 Ind. 668, 115 N.E.2d 745 (1953). Relied upon was 
a@ canon of professional ethics of the American Bar Association which states 
that ‘a lawyer should not accept employment as an advocate in any matter upon 
the merits of which he has previously acted in a judicial capacity.” Id. at 670, 
115 N.E.2d at 746. 
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senting a co-defendant with conflicting interests,° or to force a 
lawyer who protests that he is too strongly prejudiced against the 
defendant to defend properly to serve by appointment of court. 

Even though no such specific objections as these may appear in the 
record, there have been cases where the reviewing court concluded 
that so many serious blunders were made that the defendant didn’t 
enjoy even the barest minimum of competent representation. A re- 
cent Indiana decision illustrates a group of cases which are otherwise 
difficult to classify.2?7 Four Negroes pleaded guilty to charges of 
robbery and were given life sentences. One of the defendants had his 
own lawyer; the other three, appointed counsel. The lawyers conferred 
with the defendants in the courtroom for only about twenty minutes 
before the trial began. Counsel did not try to determine whether the 
confessions introduced by the prosecution were coerced. They did 
not advise the defendants concerning their right to jury trial, or con- 
cerning the nature of the pleas that could be made. They made no 
attempt to secure witnesses. They did not even ask the defendants to 
state their own versions of the alleged offense. The court held that the 
right to counsel is not satisfied by the appointment of an incompetent 
attorney who gives merely perfunctory or casual representation to his 
client. 

Similarly, there have been reversals where counsel failed to present 
certain crucial witnesses or evidence,?** or took no exceptions to any 
rulings of the court and neglected to make essential routine motions,?”® 
or, in addition to these mistakes, even criticized his own client before 
the jury.”*° There have also been a few reversals because the trial 
judge appointed lawyers who were completely inexperienced in 
handling criminal law cases, and therefore made serious blunders or 
were otherwise no match for the prosecuting attorneys at the other 
side of the table.”*' In addition, it has been suggested that judges 

8 People v. Rose, 348 Ill. 214, 180 N.E. 791 (1932); People v. Bopp, 279 Ill. 
184, 116 N.E. 679 (1917). 

226 State v. Jones, 174 La. 1074, 142 So. 693 (1932), 46 Harv. L. Rev. 335 
(1932); People v. Thompson, 205 App. Div. 581, 199 N.Y.Supp. 868 (1923). 

227 Abraham v. State, 228 Ind. 179, 91 N.E.2d 358 (1950). 

#28 People v. O’Brien, 110 App. Div. 26, 96 N.Y.Supp. 1045 (1905); People v. 
Schulman, 299 Ill. 125, 132 N.E. 530, 24 A.L.R. 1022 (1921). 

229 Lloyd v. State, 15 Okla. Cr. 130, 175 Pac. 374 (1918); State v. Bouse, 199 
Ore. 676, 264 P.2d 800 (1953). 

#30 Wilson v. State, 222 Ind. 63, 51 N.E.2d 848 (1943). See also People v. Gar- 
diner, 303 Ill. 204, 135 N.E. 422 (1922); State v. Gunter, 30 La. Ann. 536 (1878); 
Kidder v. People, 115 Colo. 72, 169 P.2d 181 (1946); State v. Keller, 57 N.D. 
645, 223 N.W. 698 (1929) (counsel was also intoxicated). 

31 State v. Bouse, 199 Ore. 676, 264 P.2d 800 (1953); People v. Butterfield 
37 Cal. App.2d 140, 99 P.2d 310 (1940) (appointed counsel was also 76 years old 
and deaf); People v. Winchester, 352 Ill. 237, 185 N.E. 580 (1933); People v. 


Gardiner, 303 Ill. 204, 135 N.E. 422 (1922); People v. Blevins, 251 Ill. 381, 96 
N.E. 214, Ann. Cas. 1912C, 451 (1911). 
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ought to be especially careful when appointing lawyers to represent 
ignorant, illiterate foreigners who are completely unacquainted with 
American law or court procedure, and are unable to speak or under- 
stand English.?** It has also been held that a man has not had a fair 
trial where counsel were so intimidated by a hostile populace jammed 
into the courtroom that they were unable to perform the customary 
functions of defending attorneys.” And where appointed counsel 
took no part at all in the trial, the defendant, it has been ruled, has 
not had a fair trial.” 
CoMPENSATION 


Lawyers appointed by federal judges to represent indigent de- 
fendants in criminal prosecutions have. never been allowed compensa- 
tion by the government,?* and Congress has always refused to enact 
legislation authorizing the payment of even a modest fee.?* A great 
many states follow suit, while others do provide some compensation 
for appointed counsel. The legislature is always and everywhere free 
to authorize compensation if it wishes to do so. A constitutional pro- 
vision forbidding the appropriation of county money for the aid of an 
individual has been held not to inhibit such compensation, since the 
defense of a person accused of crime is for a public purpose performed 
for the benefit of the state.?*” 

The great weight of authority in the state courts is that in the 
absence of legislation authorizing compensation, lawyers appointed 
by the court to represent indigent defendants are obliged to serve 
without pay.** It has been suggested that the only compensation of 
appointed counsel is “the sense of having contributed their talents 
and labors in a public service.’’** The usual arguments advanced by 


332 People v. Nitti, 312 Ill. 73, 143 N.E. 448 (1924); Sanchez v. State, 199 Ind. 
235, 157 N.E. 1 (1927). 

233 Roper v. Territory, 7 N.M. 255, 33 Pac. 1014 (1893); State v. Weldon, 91 
S.C. 29, 74 S.E. 43, 39 L.R.A. (w.s.) 667, Ann. Cas. 1913E, 801 (1911). 

2% Dumas v. State, 54 Okla. Cr. 207, 16 P.2d 886 (1932); People v. Calabur, 
91 App. Div. 529, 87 erg a 121 (1904). 

235 Rabb v. United States, 1 Ct. Cl. 173 (1864). The Sixth Amendment, said 
the court, is a “declaration of a right in the accused, but not of any liability on 
the part of the United States.” 

236 See, e.g., S. 734, 8lst Cong., 1st Sess. (1949). And see, in support of this bill, 
S. Rep. No. 197, 81st Cong., Ist Sess. 1-2 (1949). 

237 People ez rel. Acritelli v. Grout, 87 App. Div. 193, 84 N.Y.Supp. 97 (1903), 
aff’d without opinion, 177 N.Y. 587, 70 N.E. 1105 (1904). 

238 For a summary establishing “the overwhelming weight . . . of both reason 
and authority” see Pardee v. Salt Lake County, 39 Utah 482, 495, 118 Pac. 122, 
127, 36 L.R.A. (N.s.) 377, 386, Ann. Cas. 1913E, 200, 205 (1911). See also Baird, 
Compensation for Court Appointed Counsel, 31 J. Crim. Law & CriminoLocy, 


731 (1941). 
239 Calhoun v. Commonwealth, 301 Ky. 789, 792, 193 S.W.2d 420, 421 (1946). 


Several state statutes declare that it is the duty of an attorney “never to reject for 
any consideration personal to himself the cause of the defenseless or the op- 
pressed.”” Uran Cope ANN. § 78-51-26(8) (1953); Ga. Cope ANNn., § 9-601(6) 
(1936); N.M. Strat. Ann., § 18.111(8) (1941). 
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appellate courts are that lawyers are licensed by the state, that they 
are officers of the court, and have a moral duty as members of a pro- 
fession to help poor persons even though they are not paid for their 
services. A great many years ago the Arkansas court stated these 
points in the following language: 


Attorneys are a privileged class; they only are permitted to 
practice in the courts; and they are officers of the court. The 
law confers on them rights and privileges, and with them imposes 
duties and obligations to be reciprocally enjoyed and performed. 
The services required of them, in cases like the present, are such 
as charity and humanity demand in behalf of the destitute and 
defenseless; and the presumption cannot be admitted that they 
serve in expectation of fee or reward.4° 


It is also pointed out that the lawyer’s duty to defend indigents is 
deeply rooted in ancient common law; it has been described as “the 
pride and glory of the profession from time immemorial.’’**1 Counsel 
serves “‘in the interests of humanity and as an honorary and humane 
duty.’’*4? By virtue of their professional office, the Montana court 
once said, lawyers are made “conservators of public order, the 
guardians of right, the enemies of wrong, and the probators to whom 
appeal is made in cases of exigency.’’*** It has also been asserted that 
no contract is implied since the court assigns counsel and does not 
employ him.*“* Finally, it is maintained that there must be statutory 
authority for the payment of any claim upon the public treasury,” 
and the appeal for compensation must therefore be taken to the 
legislature, which controls the purse strings.” 

There is a minority view in several states which holds that it is im- 
proper to require an attorney to give his services to anyone gratis, 
and that appointed counsel is entitled to compensation, even in the 
absence of statute. In a leading Indiana decision of 1854, Webb »v. 
Baird,” a statute requiring lawyers to represent poor persons in 

#0 Arkansas County v. Freeman & Johnson, 31 Ark. 266, 267 (1876). See also 
Posey & Tompkins v. Mobile County, 50 Ala. 6 (1873); Rowe v. Yuba County, 
17 Cal. 62 (1860); Vise v. Hamilton County, 19 Ill. 78 (1857); State v. Simmons, 
43 La. Ann. 991, 10 So. 382 (1891); Dismukes v. Noxubee County, 58 Miss. 612, 
38 Am. Rep. 339 (1881); People ez rel. Whedon v. Washington County, 192 App. 
Div. 705, 183 N.Y.Supp. 438 (1920); Bacon v. County of Wayne, 1 Mich. 461 
(1850); Wayne County v. Waller, 90 Pa. 99, 35 Am. Rep. 636 (1879). 

%41 Elam v. Johnson, 48 Ga. 348, 350 (1873). 

42 Kelley v. Andrew County, 43 Mo. 338, 342 (1869). See also Presby v. 
Klickitat County, 5 Wash. 329, 31 Pac. 876 (1892). 

43 Johnston v. Lewis & Clarke County, 2 Mont. 159, 164 (1874). 

*44 Case v. Shawnee County, 4 Kan. 441, 96 Am. Dec. 190 (1868). 

46 Wayne County v. Waller, 90 Pa. 99, 35 Am. Rep. 636 (1879); Common- 
wealth v. Henderson, 113 Pa. Super. 348, 173 Atl. 868 (1934). 

246 People ex rel. Ransom v. Niagara County, 78 N.Y. 622 (1879); People ez rel. 
Hadley v. Albany County, 28 How. Pr. 22 (1864). 


47 6 Ind. 13 (1854). See also Blythe v. State, 4 Ind. 525 (1853); Montgomery 
County v. Courtney, 105 Ind. 311, 4 N.E. 896 (1886). 
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criminal cases without compensation was held to be in violation of a 
constitutional clause providing for the uniform taxation of all citizens. 
The court declared that if the lawyer’s duty is honorary, then “[hJon- 
orary duties are hardly susceptible of enforcement in a Court of 
law.’’*48 The legal profession, it was asserted, is like all other pro- 
fessions. ‘To the attorney, his profession is his means of livelihood. 
His legal knowledge is his capital stock. His professional services are 
no more at the mercy of the public, as to remuneration, than are the 
goods of the merchant, or the crops of the farmer, or the wares of the 
mechanic.’’**® In a later case the Indiana court observed that “the 
state is abundantly able to compensate all its servants. . . .”’*° This 
court reconsidered the whole question in 1940, and arrived at the 
same, though admittedly minority, position.” It pointed out that in 
our times all sorts of people are licensed by the state, and that it 
would be obviously unconstitutional to require barbers, plumbers, 
electricians or engineers to serve the poor without compensation. 
Finally, the Indiana court ruled that since modern constitutional 
doctrine holds that a court cannot function in a criminal case unless 
the defendant is represented adequately by counsel, the very power of 
the court to function cannot depend upon the willingness of a major- 
ity of the members of the county council to vote compensation. Since 
it is a universal rule that a court has inherent power to do all things 
reasonably necessary for the administration of justice within its 
jurisdiction, it has the inherent authority to incur and order paid all 
expenses necessary for the holding of court. 

The Iowa court has taken the same position, holding that attorneys 
have rights as well as obligations, and that one of their rights is to 
receive compensation for their services.*** Otherwise, private property 
is taken for a public use without compensation, which is a “funda- 
mental rule of right.’’* In a later case the Iowa court declared that 
an appointed attorney is entitled to compensation, even in the ab- 
sence of statute, because he is not a public officer.2* In two early 
decisions the Wisconsin court held that the county must pay for the 
services of appointed counsel, in the absence of statute, because it is 
liable for all expenses incident to the administration of the criminal 

48 Webb v. Baird, 6 Ind. 13, 16 (1854). 


49 Td. at 17. 
ny Neal v. McGregor, 171 Ind. 634, 641, 87 N.E. 1, 4, 17 Ann. Cas. 333, 

6 (1 ls 

1 Knox County Council v. State ex rel. McCormick, 217 Ind. 493, 29 N.E.2d 
405, 130 A.L.R. 1427 (1940). 

%? Hall v. Washington County, 2 Greene (Iowa) 473 (1850). 

253 Td. at 478. 

64 Hyatt v. Hamilton County, 121 Iowa 292, 96 N.W. 855, 63 L.R.A. 614, 100 
Am. St. Rep. 354 (1903). 
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law, and that a statute freeing the county from this liability is 
invalid.25* No man, whatever his profession, the court declared, can 
be required to work for nothing. 

Compensation for appointed counsel is now provided for, under 
various circumstances, in the statutes or rules of court of a number of 
states. Ten states authorize compensation in capital or murder cases 
only. In New Jersey, Maine and North Carolina, “reasonable com- 
pensation,’”’ in the discretion of the trial court, is allowed in such 
cases,7 while Massachusetts also provides for “reasonable ex- 
penses.’’* Pennsylvania reimburses a maximum of two appointed 
counsel in murder cases for “all personal and incidental expenses,’ 
and authorizes “reasonable compensation” not exceeding $500 for 
each lawyer.”5® In any case where the offense charged is punishable by 
death, New York allows counsel his “personal and incidental ex- 
penses,” and “reasonable compensation’”’ not exceeding $1,000 for 
one lawyer, and not more than $1,500 if two or more lawyers are 
assigned to represent the defendant. In all capital cases, Illinois 
authorizes “a reasonable sum’’ for services, not to exceed $15 a day for 
five days of “necessary work in the preparation’’ of the defense, and 
in addition, not more than $25 a day for each day “actually occupied 
in the trial,’”’ but the total compensation may not exceed $250.7 
In addition, if a writ of error is allowed by the Supreme Court in a 
capital case, when the sentence is death, it is required to award 
“reasonable compensation’? up to $250.7? In capital cases in Mis- 
sissippi, appointed counsel gets a fee of $75 if the defendant pleads 
guilty, $150 if there has been an actual trial, and the fee is $250 if 
there has been a conviction in the trial court and an appeal was 
prosecuted to the state’s highest court.** Alabama pays from $50 
to $100 in capital cases only,?** while Florida allows up to $100, and 
not over $100 for an appeal.?® 

According to a careful survey made in 1951, where appointment of 

*5 Carpenter v. Dane County, 9 Wis. 274 (1859). 

26 Dane County v. Smith, 13 Wis. 585, 80 Am. Dec. 754 (1861). 

7 N.J. Sup. Cr. Ruxe 1: 12-9(e); N.J. Rev. Sat. § 2:190-3 (1937); Me. Laws 
1949, c. 100; N.C. Gen. Star. ANN. § 15-5 (1953). 

258 "Mass. ‘ANN. Laws c. 276, § 37A, c. 277, §§ 55, 56 (Michie 1933). 

919 Pa. Stat. ANN. § 784 (Cum. Ann, 1954). Counsel must file an affidavit 
that he has not received any compensation, directly or indirectly, from any other 
source, and has not entered into a contract to receive any compensation. Com- 
pensation was first provided for in Pa. Laws No. 27 (1907). 

#60 N.Y. CopE Crim. Proc. § 308. The court may also allow up to $1,000 for 
expert witnesses. 

#61 38 Inu. ANN. Stat. c. 38, § 730 (1935). 

262 38 It. ANN. Star. c. 38, § 730a (1935). 

%*3 Miss. Copg ANN. § 2505 (Cum. Supp. 1952). 


#4 Ara. Cope ANN. § 318 (Supp. 1951). 
5 Fra. Stat. § 909.21 (1951). 
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counsel is provided for in other than capital cases, compensation is 
authorized in 23 states.? The appointing judge in Maryland, Idaho, 
Montana, Colorado, Michigan, Indiana, Vermont and California has 
discretion to determine a “‘reasonable compensation,’’ without being 
bound by statutory limitations.**’ Virginia is frugal, authorizing a 
payment of not more than $40 where the offense is punishable by 
death or a jail sentence for more than ten years, and up to $15 for any 
other felony.*** A Texas judge may appoint one or more lawyers to 
defend persons in any felony case, and in the judge’s discretion the 
lawyers may be paid $10 for each day actually spent in the trial 
court, and $25 for prosecuting an appeal to a final conclusion.?®* In 
Wyoming the fees range, in the court’s discretion, from $15 to $50 in 
misdemeanor cases, $25 to $100 in felony cases, and $50 to $200 in 
capital cases.27”° New Hampshire provides for ‘‘reasonable compensa- 
tion’”’ up to $150 in all capital cases and in all cases where the pun- 
ishment may be three years in jail.?”! The Ohio statute leaves it up to 
the judge to fix compensation in cases of first or second degree murder, 
but limits the fee to not over $350 in cases of manslaughter, and to 
$100 for all other felonies.?”? The judge in Arizona may award fees 
ranging from $5 to $100.2"? The Nevada judge may award compensa- 
tion in any ease up to $300, and if the attorney is called to serve in 
some other county than that in which he has his office, he is allowed a 
per diem not to exceed $5 for living expenses, and actual and nec- 
essary travelling expenses not to exceed seven and one-half cents per 
mile.?"* Except in homicide cases the maximum fee in Nebraska is 
$100.275 

A “reasonable and just compensation” in South Dakota may not 
exceed $50 in homicide cases, and $25 in all other cases, and up to 
$50 is allowed for proceedings after judgment.?”* Appointed counsel 
in Kansas receive a fee not exceeding $10 a day,?”7 but when a defen- 





26 FF. A. BRowNELL, Lecat Arp IN THE UNITED SraTeEs 124 (1951). The table 
given in Appendix C, pp. 300-306, is now badly out of date. 

7 Mp. ANN. CoDE eee Laws art. 26, § 8 (Flack, 1951); IpaHo Copr ANN. 
§ 19-1513 (1947); Mont. Rev. Copgs Ann. § 94-6513 (Supp. 1953); Coro. Star. 
Ann. § 502 (Cum. Supp. 1952); Micn. Comp. Laws § 775.16 (1948); Inp. Star. 
Ann. § 9-1314 (1942); Vr. Pus. Laws § 2397 (1947) (merely speaks of “com- 
pensation”); Cat. Pen. Cope § 987a (1941). 

268 Va. Cope Ann. § 14-181 (Cum. Supp. 1952). 

69 Tex. Rev. Crv. Star. art. 494a (Supp. 1952). 

270 Wyo. Comp. Stat. Ann. § 10-806 (Cum. Supp. 1953). 

371 N.H. Rev. Laws c. 428, § 3 (1942). 

272 Onto Gen. CopE Ann. § 13439-3 (Supp. 1952). 

273 Aniz. Cope ANN. § 44-905 (1939). 

274 Nev. Comp. Laws ANN. c. 66 (1945). 

275 Nese. Rev. Stat. § 29-1803 (1943). 

276 §.D. Cope § 34.1901 (1939). 
277 Kan. Gen. Stat. ANN. § 62-1304 (1949). 





















THE RIGHT TO COUNSEL 321 





March] 


dant has been found guilty of murder in the first degree and sentenced 
to death, counsel appointed to conduct the appeal may get up to $300 
as well as reimbursement for all “actual and necessary’’ expenses 
incurred.?7* In any case other than homicide the fee in New Mexico 
ranges between $25 and $100.2” Oklahoma pays not over $25 in any 
case.?®° West Virginia allows up to $25 in any misdemeanor case, and 
$50 in felony cases.?*! In Iowa, a lawyer gets $20 a day “for time ac- 
tually occupied in court’’ in the trial of defendants indicted for homi- 
cide or any offense the punishment of which may be life imprisonment, 
and in any other felony case the fee is $10.78? Oregon has an elaborate 
scale of fees, ranging from $5 where a defendant pleads guilty to a 
misdemeanor up to $150 for manslaughter or murder cases.?8* In 
Wisconsin appointed counsel is paid not more than $25 for each half 
day in court, $15 for each half day of preparation not exceeding five 
days, and $15 for each half day attending to the taking of deposi- 
tions, and is reimbursed for necessary expenses, automobile travel 
being at the rate of seven cents a mile.?* 

In most states the fees which are awarded to appointed counsel 
must be paid by the county. The Alabama statute, however, was 
amended in 1947 to provide for payment out of the state treasury,” 
and in 1950 the Virginia statute was similarly changed when the size 
of the fee was enlarged.?** In West Virginia the fee is paid by the 
county in misdemeanor cases, and by the state in felony cases. In 
addition, the West Virginia law provides, since 1951, that “the amount 
so paid, in the event the accused shall not prevail, shall be and 
constitute a judgment of said court against the accused to be re- 
covered as any other judgment for costs.’’?57 

There has been a considerable amount of litigation in connection 
with this legislation. It is established, of course, that since there must 
be an actual assignment by the court before compensation is allowed, 
a lawyer who first entered the case under a retainer is not entitled to 
compensation.?** But if there has been an actual assignment at some 





278 Kan. Laws 1953, c. 282. 

279 N.M. Srat. ANN. § 42-1103 (1941). 

280 Oxxa, Stat. tit. 22, § 1271 (1951). 

281 W. Va. Cope Ann. § 6190 (Cum. Supp. 1953). 

282 Towa Cope § 775.5 (1950). 

*83 Ore. Comp. Laws ANN. § 26-804. (Supp. 1943). (The other rates: $10 per 
day for no more than two days for misdemeanor cases where the plea is not 
guilty; $15 for a plea of guilty to a felony charge, $15 a day for no more than three 
days on a plea rs fo ot guilty to a felony.) 

284 Wis. Strat. § 357.26(1) (1953). 

28 Ata. CopE ANN. § 318 (Supp. 1951). 
286 Va. Cope § 14-181 (Cum. , 1952). 

287 W. Va. Cope Ann. § 6190 (Cane. Supp. 1953). 

288 People ex rel. Van Doren v. Prendergast, 214 N.Y. 16, 108 N.E. 183 (1915). 

















322 WISCONSIN LAW REVIEW [Vol. 1955 


point in the proceedings, counsel is entitled to his fee even though he 
had originally appeared for the defendant at the arraignment.*** It 
has been held that an attorney is entitled to compensation for a 
second trial as well as the first.2®° Some courts have also ruled that 
where a lawyer is appointed to represent two or more persons, he is 
entitled to as many fees.**! Unless the statute stipulates otherwise, it 
has been ruled that the trial judge may appoint more than one 
counsel for the defense if he thinks it necessary to do so.?* It has also 
been held, in a few instances, that compensation may be given for 
conducting an appeal,?* unless the attorney undertook the appeal of 
his own accord, without a court order, or it is clear that the appeal 
was taken merely for purposes of delay.?® Finally, it has been held 
that since the amount of compensation is a matter for the trial court 
to decide, the state supreme court will not audit claims for services.?% 


Pusiic DEFENDERS 


In a few states, municipalities (e.g., Memphis, San Francisco, 
Chicago, St. Louis, Indianapolis) and counties (notably Los Angeles 
County), salaried public defenders represent indigent persons accused 
of crime. In Indiana a public defender is appointed by the Supreme 
Court to represent persons in penal institutions whose time for appeal 
has expired,?*” while in Rhode Island he is appointed by the governor 
subject to confirmation by the state senate.?** Rhode Island law 
stipulates that he must have practised law at least ten years. In 
Connecticut the judges of the Superior Court, at an annual meeting, 
appoint a public defender for each county (two in New Haven 
County), and he must have had at least five years of experience in 
legal practice.*** In all Oklahoma counties having a population be- 
tween 100,000 and 225,000, the district judges appoint not more than 


289 People ex rel. Perry v. Berry, 250 N.Y. 452, 166 N.E. 163 (1929). 

299 Tomlinson v. Monroe County, 134 Iowa 608, 112 N.W. 100 (1937). 

291 Clark v. Osceola County, 107 Iowa 502, 78 N.W. 198 (1899); People v. 
McElvaney, 36 Misc. 316, 73 N.Y.Supp. 639, 10 N.Y. Ann. Cas. 316 (1901). 
Contra: Washington County v. Murray, 45 Colo. 115, 100 Pac. 588 (1909). 

2 Huntington v. Yellowstone County, 80 Mont. 20 257 Pac. 1041 (1927); 
Korf v. Jasper County, 132 Iowa 682, 108 N.W. 1031 (1906); Moran v. Otoe 
County, 95 Neb. 658, 146 N.W. 956 (1914). For a general review of the problem 
of a? by poor persons see ORFIELD, CRIMINAL APPEALS IN AMERICA (1939), 
c. X, Appeal in Forma Pauperis in Criminal Cases. 

2% People v. Ferraro, 162 N.Y. 545, 57 N.E. 167 (1900); State v. Hudson, 55 
R.I. 141, 179 Atl. 130, 100 A.L.R. 313 (1935). 

3m DeLong v. Muskegon County, 111 Mich. 568, 69 N.W. 1115 (1897). 

2% People v. Triola, 175 N.Y. 407, 67 N.E. 968 (1903). 

2% Edmonds v. State, 43 Neb. 742, 62 N.W. 199 (1895); State v. Wentler, 76 
Wis. 89, 45 N.W. 816 (1890). 

297 Inp. Stat. ANN. § 13-1401-6 (Cum. Supp. 1953). 

2% RI. Public Laws 1941, c. 1007, as amended, R.I. Public Laws 1942, c. 1133. 
299 Conn. Rev. Gen. Srar. § 8796 (1949). 
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two lawyers to serve as public defenders.*° Under Nebraska law, all 
counties having over 200,000 population (there is only one such 
county) elect a public defender for a four-year term by popular vote.* 

Any California county is authorized by state law to have an 
elected or appointed public defender.*** Every Illinois county having 
over 35,000 population has a public defender.*** Minnesota permits 
the appointment of public defenders by the district judges in counties 
having a population between 240,000 and 500,000.** Judges in cities 
of Virginia between 100,000 and 160,000 in population may appoint 
public defenders.** The judge of the criminal court of any county 
having a population of 400,000 or more in Indiana may appoint one 
or more public defenders as he may deem necessary.*® 

Those who favor the public defender system point out that since 
many lawyers shun criminal practice, the judges have too few lawyers 
from whom to choose, and that appointed attorneys are often in- 
different to the needs of their clients or are unqualified to handle such 
work.*” Brownell has summarized the objections to the assigned 
counsel system as follows: 


First—many large, populous sections of the country do not pro- 
vide the protection at all. 

Second—other sections, also populous, although assigning 
counsel in at least some of the more serious offenses, fail to 
compensate the attorney either for his labor or his expenses of 
preparation for trial. 

Third—in only a few sections is the compensation to the at- 
torney remunerative. 

Fourth—in most states, counsel is not assigned early enough 
in the prosecution. 

Fifth—too frequently, young, inexperienced or unqualified 
attorneys are assigned to match skillful, full-time prosecuting 
specialists. 

Sizth—the number of available qualified attorneys in private 
practice in the larger metropolitan areas is insufficient to under- 
take the quality of representation needed. 


Seventh—the protection is too easily waived.** 


300 Oxia. Star. tit. 22, § 464 (1951). 

31 Nes. Rev. Strat. § 29-1804 (Supp. 1947). 

32 Cat. Gov. Cope §§ 27700-27711 (Supp. 1953). 

33 Tut. ANN. Strat. c. 34, § 163c (Cum. Supp. 1954). 

34 Minn. Star. c. 611, §§ 611.12-13 (1949). 

3% Va. Cope ANN. § 4970a (1942). 

3% Tnp. ANN. Stat. § 4-2316-8 (Burns Cum. Supp. 1953). 

307 See SMITH, JUSTICE AND THE Poor 103 (1919); Bennett, 7'o Secure the Right 
to Counsel, 32 J. Am. Jup. Soc’y. 177 (1949); Freeman, The Public Defender 
System, 27 Micu. §. B. J. 13 (1948). 
308 F. A. BROWNELL, Lecat AID IN THE UNITED States 143 (1951). 
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Brownell is convinced that except perhaps in some rural areas the 
system of appointed counsel is a complete and abject failure.** He 
believes that the public defender system improves the quality of legal 
assistance for indigent defendants, gives all defendants adequate and 
competent help, operates more efficiently and economically in the 
more populous places, saves time through the avoidance of unneces- 
sary continuances, avoids unnecessary trials, shortens the duration of 
trials, and raises the general tone of the criminal courts.*?° On the 
other hand, the critics of the idea insist that its central flaw lies in the 
fact that the public defender is, after all, a public official, owing no 
duty to the client.** The National (Wickersham) Commission on 
Law Observance and Enforcement had grave doubts about the public 
defender for this very reason.*!? 


Some CoNCLUDING OBSERVATIONS 


One who has studied for a long time the problem of representing 
indigent defendants cannot avoid the conclusion that the American 
record is a spotty one. While there has been steady improvement in 
state standards, due in part to the persistent prodding of the United 
States Supreme Court, the ultimate custodian of the due process 
clause, it cannot be said that the problems growing out of the right to 
counsel have been solved. 

First of all, special attention should be given to the matter of 
selecting defense counsel where appointment is indicated. For the 
most part, appointments are made by judges in an altogether hap- 
hazard way. Very often, a lawyer is designated for this service merely 
because he happens to be in the courthouse at the time the judge 
makes his decision. And many judges seem to prefer to appoint 
young and inexperienced lawyers whose time is not very valuable, and 
who may be glad to pick up a little experience. Furthermore, the 
burden of appointment could be reduced and better preparation of 
cases assured if systematic use were made of the best law students for 
aid in research and the writing of briefs. In addition, the local bar 





309 Td. at 142. 

310 Jd, at 144, 145. The competence of the public defender in Omaha was at- 
tested to in Hawk v. State, 151 Neb. 717, 39 N.W.2d 561 (1949). A California 
court has denied that a particular public defender was timid and afraid to stand 
5 Ay; a judge and prosecutor. People v. Norred, 110 Cal. App.2d 492, 243 P.2d 
1 1 . 

3 Stewart, The Public Defender System Is Unsound in Principle, 32 J. Am. 
Jup. Soc’y. 115 (1948). 

312 RePoRT ON ProsEcuTION 30-33 (U.S. Government Printing Office 1931). 
As to various forms of legal aid see E. A. BRowNELL, op. cit. supra note 308. See 
the comments of the Special Committee on Criminal Justice, Bar Association of 
St. Louis, 2 Sr. Louis B. J. 13 (1952). 
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associations ought to give more attention to the problem, and prepare 
panels of lawyers experienced in criminal law work, perhaps on a 
voluntary basis, from whom the judge can select a lawyer.*"? Just as 
many county medical societies are now preparing panels of doctors 
who are willing to make night calls, so the lawyers ought to take group 
action to make certain that the right men are available when needed. 

On January 1, 1953, the New Jersey Supreme Court adopted a new 
rule which points in the direction of a more intelligent and systematic 
utilization of the bar. The key sections of the rule read as follows: 


(d) Where an indigent person convicted of crime desires to take 
an appeal, or to institute proceedings to correct an illegal 
sentence or for a writ of habeas corpus, the trial court or the 
appellate court on his application and on a showing of reasonable 
doubt may assign an attorney or counsellor-at-law, as may be 
appropriate, to represent him. Assignments for these purposes 
and for the purpose of having preliminary reviews made to 
determine the existence of reasonable doubt may be made from 
Habeas Corpus Advisory Committees organized by the Junior 
Section of the State Bar Association. 

(e) As far as practicable all assignments of attorneys or coun- 
sellors-at-law shal! be made from the members of the county bar 
in alphabetical rotation from a master list to be maintained 
by the senior county judge, except in cases of murder and 
assignments made under paragraph (d) hereof. Law clerks and 
law students residing in the county shall be assigned to them, 
wherever possible, to act as clerks in the investigation and prep- 
aration of assigned matters. Counsel serving under paragraph 
(d) hereof shall be given credit for such service on the master 
list. In cases of murder counsel shall be assigned by the court 
specially and shall be allowed reasonable compensation. 

(f) Counsel serving by assignment of court and under Rule 
3:97-9 on matrimonial matters or serving under Rule 1:16-4(f) 
shall be given credit for such service on the master list.*"4 


Finally, it is the conviction of the present writer that lawyers who 
are asked to defend poor persons should be paid at least a modest fee 
for their efforts. This seems to be justified by any realistic appraisal of 
human behavior. 

A great many arguments as to just what happened at the arraign- 
ment or trial could be avoided if trial courts kept full and reliable 
records of their proceedings. Everything that is said or done should 
be made a matter of written record. It should be unnecessary to debate 
twenty years later whose version of the facts is correct. Whether the 





13 See Pittoni, A Plan for Greater Aid by Lawyers and Law Students to Indigent 
Accused, 19 Brooxtyn L. Rev. 270 (1953). 
4 NJ. Sup. Cr. Rue 1:12-9. 
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judge said this or that should be nailed down in a record which is at 
least presumptively conclusive on the points it covers, and not sub- 
ject to impeachment except on the production of very weighty evi- 
dence. It lies within the power of every legislature to spell out in 
precise and binding terms just what sort of record must be prepared 
and preserved.*5 In many states the supreme courts can do the job 
through the adoption of suitable rules. 

In addition, there seems to be no way of getting improved and uni- 
form rules of procedure, as regards the right to counsel, except through 
statutes or rules adopted by the highest state courts. The common 
law decisions are confused, confusing and often contradictory in the 
same jurisdiction. It is relatively easy to draft a proper statute or 
rule which will say, in plain and unequivocal language, what ought 
to be said, and there are a few good examples of such statutes and 
rules today.*'* A properly drafted law will include at least the follow- 
ing: 

(1) The right to counsel should be safeguarded at least in all cases 

where serious crimes are involved. Just what constitutes a 
petty offense should be spelled out. 


(2) If the accused appears without counsel, it should be the duty of 
the judge, before receiving a plea, to advise him of his right to 
counsel. 


(3) The judge should take the initiative in informing the ac- 
cused that if he cannot afford to hire a lawyer, the court is 
ready and willing to appoint one for him. Waiver by implica- 
tion should be kept to a bare minimum. 


(4) No one should be allowed to waive his right unless the judge 
first determines, in a proceeding in open court, that the de- 
fendant fully understands what is going on, including the na- 
ture of the charge, the consequences of a finding of guilt, and 
his trial rights. It would be desirable to require the judge to 





3 This was emphasized in a report of the Committee on Habeas Corpus of 
the Conference of Chief Justices, 26 Stare Gov’. 241 (1953). See also Emmert, 
Use and Abuse of Habeas Corpus Writ by Prisoners, PRocEEDINGS OF THE CoN- 
FERENCE OF THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL 53 (1946); 
Rogge and Gordon, Habeas Corpus, Civil Rights, and the Federal System, 20 U. 
Cut. L. Rev. 509 (1953); Beverly, Federal-State Conflicts in the Field of Habeas 
Corpus, 41 Cauir. L. Rev. 483 (1953). See also the comments of Attorney General 
Herbert Brownell, Jr., RepoRT OF THE PROCEEDINGS OF THE JUDICIAL Con- 
FERENCE OF THE UNITED StaTeEs 40 (1953). 

416 Good examples are: Inv. Sup. Cr. Ruxe 1-11, Inv. Ann. Stat. 7 (Burns 
Supp. 1953). Kan. Laws 1953, c. 282; Mo. Sup. Cr. Rute 29, Mo. Rev. Star. 
Ann. 471 (Supp. 1951); Inu. Sup. Cr. Rute 27A, 400 Ill. 22 (1948). See also 
Mopet Cope or Crim. Proc. §§ 39, 41, 203 (1930). 
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put into the record the reasons which impelled him to permit 
the accused to waive his right. 


(5) No plea should be accepted from an uncounselled minor or 
mental defective. 


(6) No plea of guilty should be accepted from an uncounselled 
person charged with committing a capital offense. 


(7) The accused should have carefully defined rights of consulta- 
tion with his lawyer before, during and after trial. 


It is by no means true that all of the problems in connection with 
the right to counsel are legal in character. At the present time, certain 
types of defendants who are highly unpopular politically find it 
difficult to secure attorneys willing to defend them.*!” President Tru- 
man called attention to this matter late in 1951 when, speaking of 
fair administrative and legislative hearings and fair trials for persons 
accused of crimes involving security, he said: 


The Bar has a notable tradition of willingness to protect the 
rights of the accused. It seems to me that if this tradition is to 
be meaningful today it must extend to all defendants, including 
persons accused of such abhorrent crimes as conspiracy to over- 
throw the Government by force, espionage, and sabotage. 
Undoubtedly, some uninformed persons will always identify the 
lawyer with the client. But I believe that most Americans 
recognize how important it is to our tradition of fair trial that 
there be adequate representation by competent counsel. Lawyers 
in the past have risked the obloquy of the uninformed to protect 
the rights of the most degraded. Unless they continue to do 
so in the future, an important part of our rights will be gone.*"* 


The representation of politically unpopular defendants is a moral 
problem which lawyers cannot evade. But in the light of our historic 
experience there is every reason to have confidence in the integrity and 
courage of the American bar, which is not easily intimidated. Lawyers 
have been conspicuous defenders of the right in the long and honor- 
able history of the growth of Anglo-American freedom. But wholly 





317See Harper and Haber, Lawyer Troubles in Political Trials, 60 Yate L. 
J. 1 (1951); Joughin, The _— Defense of Hated Men, The Nation, Jan. 13, 1951, 
p. 30; Metzger, Duty of the Lawyer: The Defense of Heresy, The Nation May 1, 
1954, p. 380; Cross, The “Assistance of Counsel for his Defense”; Is This Becoming 
. Means less Guarantee?, 38 A.B.A.J. 995 (1952). See also In re Isserman, 345 

286 (1953); Isserman v. Ethics Committee, 345 U.S. 927 (1953); Wiessman, 
wie and Isserman in the Courts, 12 Law Gump Rev. 39 (1952); Sacher v. 
Association of the Bar, 347 U.S. 388 (1954). 

318 New York Times, September 19, 1951, p. 10, col. 4. See also the remarks of 
Dean Erwin N. Griswold, of the Harvard = School, in 15 Harv. Law School 
Record, October 30, 1952. 
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apart from moral considerations, a much higher standard of perform- 
ance in the defense of indigent defendants can be achieved by bringing 
order into chaos through careful codification of existing law, and 
through improvement of the procedures which are central to the 
whole problem. How justice is dispensed to the poor and the defense- 
less is a significant index to the quality of a civilization. In this area 
we have done quite well, but it cannot be gainsaid that we can do 
much better, if we put our minds to it. 
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Notes 


INSURANCE—DISTINCTION BETWEEN WARRANTIES 
AGAINST ENCUMBRANCE AND A PROVISION AGAINST 
ENCUMBRANCES.—In Emmceo Insurance Company v. Palatine In- 
surance Company,' one Frese was the owner of an unencumbered 
Cadillac, covered by an insurance policy issued by the defendant 
company. Frese traded this car on another Cadillac, the purchase of 
which was financed by a chattel mortgage. As part of the financing, 
the car was insured by the plaintiff company; Frese did not know this, 
however, for he telephoned the defendant’s agent and requested the 
transfer of his old policy to cover the new Cadillac. 

A new policy was issued. In the policy there was a blank in which it 
was the duty of the agent writing the policy to insert the amount of 
any mortgage or other encumbrances. Without making any inquiry of 
Frese, or anyone else, the agent inserted the word “none” in the 
blank. As the first Cadillac had been unencumbered, the agent must 
have taken it for granted that the new one was too. This new policy 
included the following exclusion clause: 


This policy does not apply: .. . 

(b) Under any of the coverages, while the automobile is subject 
to any bailment lease, conditional sale, mortgage or other encum- 
brance not specifically declared and described in this policy. . . .1* 


A fire loss resulted. The plaintiff company paid the loss and then 
sued to recover half the loss under a subrogation clause in its policy. 


Tue Masority HoLpine 


The plaintiff was allowed to recover. The majority opinion limited 
its discussion to the questions of whether there had been a waiver 
by the defendant company through its agent’s action or whether the 
defendant company, because of its agent’s acts, was now estopped 
from asserting the falsity of the representation that there were no 
encumbrances. They found that the defendant had either waived the 
warranty or was estopped, thus allowing the plaintiff to recover. 

The rule is undoubtedly correct that where an insurer without 
knowledge or inquiry inserts a false answer in the application or in a 
representation in the policy, it would be estopped from setting this up 
as a defense.? As was stated in Vankirk v. The Citizens’ Insurance Com- 

1 263 Wis. 558, 58 N.W.2d 525 (1953). 

ia Td. at 560, 58 N.W.2d at 526. 

229 Am. Jur., § 844 (1940); Flanagan v. Sunshine Mutual, 73 S.D. , 41 
N.W.2d 761 (1950); Charlton v. Wakimoto, 70 Idaho 276 216 P.2d 370 (1980); 
Yoch v. Home Mutual Ins. Co., 111 Cal. 503, 44 Pac. 189 (1896); Vankirk v. The 


Citizens’ Ins. Co. of Pittsburgh, 79 Wis. 627, 48 N.W. 798 (1891); Collum v. 
National Fire Ins. Co., 181 Wis. 425, 195 N. W. 333 (1923). 
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pany of Pittsburgh, “Collier not having been questioned concerning 
encumbrances on the property, and it having been found by the court 
... that he did not intentionally or fraudulently suppress the fact, it 
must be held . . . that his failure to disclose the existence of the 
mortgage does not invalidate the policy.” 

As far as the majority opinion went it was correct, but it entirely 
omitted any discussion of the exclusion clause in the policy or of the 
effect that the existence of the false representation would have be- 
cause of this clause. 


PROBLEM PRESENTED BY THE DISSENTING OPINION 


The reason for the conflicting opinions is best stated in Moe v. 
Allemannia Fire Insurance Company,‘ where the Wisconsin court 
said, “Confusion arises because of the failure to distinguish between 
representations and warranties and agreements as to what is covered. 
If there be a chattel mortgage upon the property or the property be 
subsequently incumbered, under the terms of the standard fire in- 
surance policy that operates to remove the incumbered property from 
the protection afforded by the policy.’’> In the Moe case the court was 
faced with essentially the same facts and, in essence, the same policy 
clause as in the Emmco case. 

While Frese did not represent that his property was free of encum- 
brances he dida gree in the provisions of his policy, which seem clear 
and unambiguous, that no property which was encumbered by a chat- 
tel mortgage should be covered by the policy of insurance. In the Moe 
case the court said, ‘This clause clearly relates to the extent of the 
coverage and not to the title of the property either at the time of the 
execution and delivery of the policy or thereafter. The insured simply 
agreed that any incumbered property shall not be within the terms of 
the policy.’’* The present case seems clearly to be one of contract, not 
one of waiver or estoppel, and the rule of the Moe case should apply. 

Because the defendant is estopped from showing the falsity of the 
representation, is he also estopped from showing the existence of this 

379 Wis. 627, 630, 48 N.W. 798, (1891). 

4209 Wis. 526, 244 N.W. 593 (1932). See also Straw v. Integrity Mut. Ins. Co., 
248 Wis. 96, 100, 20 N.W.2d 707, 708 (1945), where the court said, ‘“The increase 
of risk or hazard applies to warranties, but the provision under consideration is 
an agreement between the parties, is a part of the policy, and binding upon both 


of them.” 

5 Moe v. Allemannia Fire Ins. Co., 209 Wis. 526, 528-529, 244 N.W.2d 593, 
594 (1932). 

6 i at ‘ag 244 N.W. at 593. See also Estreen v. Fire Association of Philadel- 
phia, 229 Wis. 494, 497, 282 N.W. 573, 574 (1938): “But, as stated in the Moe 
Case, the clause of the policy referred to by the plaintiff as a warranty does not 
warrant or promise that another mortgage would not be put upon the automobile. 
It evidences an agreement that if the property should be subject to a second mort- 
gage when injured by collision or upset the insurer would not be liable for the 


loss. 
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mortgage at the time of the accident? The rule seems to be otherwise. 
As stated in American Jurisprudence,’ “The doctrines of implied 
waiver and of estoppel, based upon the conduct or action of the in- 
surer, are not available to bring within the coverage of a policy risks 


” 


not covered by its terms, or risks expressly excluded therefrom . . . 
Therefore the assumption that the majority of the court must have 
acted on, that the estoppel operating against the defendant company 
made this mortgage as if non-existent for the whole policy, seems un- 
sound. The better view may be, that as waiver or estoppel cannot 
affect the exclusion clause in the policy, and since the mortgage is in 
existence, the policy is voided under the encumbrance-exclusion clause 
despite the fact that the defendant cannot set up the same mortgage 
in a defense of false representation. In other words one must consider 
the two clauses separately and the mere fact that the insurer is es- 
topped because of the statement that there is no encumbrance does 
not decide any issue relating to an additional exclusion clause in the 
policy. 

One should also note that in none of the cases cited in the majority 
opinion was an exclusion clause such as the one found in the Emmco 
case discussed.* These cases are therefore in point only as to whether 
the estoppel operates against the representation. 

But even if the estoppel should make the mortgage as if non- 
existent for purposes of the whole policy, would not the estoppel have 
this effect for purposes of the exclusion clause only at the time of 
delivery of the policy? Therefore the same mortgage existing at a 
time subsequent to delivery would be within the terms of the exclusion 
clause. In effect it could, at a later date, take on the characteristics 
of a subsequent mortgage, thereby removing the encumbered car 
from the coverage of the policy. There does not seem to be any 
difficulty in saying the policy excludes from its coverage a car sub- 
sequently mortgaged. 


How THE Fioripa Court HANDLED THE SAME Fact SITUATION 


The Florida court faced the same fact situation in Globe & Rutgers 
Fire Insurance Company v. Segler.* In that case there was also a trade 
of automobiles financed by a mortgage, a telephone request by the 
plaintiff that his insurance be transferred, failure to disclose any en- 
cumbrances, without inquiry by the agent, and finally, the word 





729 Am. Jur., Insurance § 903 (1940). See also Rosenthal v. Insurance Co. of 
N.A., 158 Wis. 550, 149 N.W. 155 (1914); McCoy v. Northwestern Mutual 
Relief Ass’n, 92 Wis. 577, 66 N.W. 697 (1896); Maryland Casualty Co. v. In- 
dustrial Comm., 230 Wis. 363, 284 N.W. 36 (1939); 1941 Wis. L. Rev. 534, 539, 
“On the other hand, there can be no estoppel to assert suspension of liability for 
the breach of a ‘while’ clause. .. .” 

8 See notes 2 and 3 supra. 
® 44 So.2d 658 (Florida 1950). 
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“none”’ inserted by the company. The exclusion clause was identical 
with the one in dispute in the principal case. 

The Florida court held that the plaintiff could not recover, stating 
“In the absence of fraud the provision of the policy here under con- 
sideration is binding upon the policyholder.’’!° They also quoted from 
Georgia Home Insurance Company v. Hoskins, where the Florida court 
said, “The insured is bound by the terms of the policy which he 
accepts, and the fact that no inquiries were made by the company or 
its agent, and no representations by the insured in a written applica- 
tion or otherwise, cannot strike out the provision of the policy.” 

It is interesting to note that the Florida court made no mention of 
waiver or estoppel. The court apparently thought, as did the dissent in 
the Emmco case, that the issue was merely a contract problem settled 
by a clear and unambiguous provision. 

It does seem to be the general rule that if the insured fails to set out 
an existing encumbrance and, if at the time the loss occurs the encum- 
brance is still in existence, the contract of insurance will be held void.'* 


RELATED IssuES 


When the mortgage is placed on the property after delivery of 
the policy, no problem is presented. The clause is clear and unambig- 
uous; if the insured does not inform the insurer of a subsequent 
encumbrance, the policy is void. An A.L.R. annotation states, ‘It is 
generally held that a provision in an automobile insurance policy 
providing that the insurer shall not be liable for loss or damage sus- 
tained while the automobile was subject to any undisclosed encum- 
brance is breached by the insured’s placing of an encumbrance on the 
automobile after the issuance of the policy and that such breach 
renders the policy void.’ 

Another problem not raised by this case, but connected with such 
an exclusion provision, is whether the policy is void or merely sus- 
pended during the time the mortgage is on the property. There are 
very few cases on this point but the rule seems to be that the coverage 





10 44 So.2d at 660. 

1171 Fla. 282, 291, 71 So. 285, 287 (1916). 

12 See Note, 16 A.L.R.2d 736, 748 (1951): “It is well settled that if the insured 
fails to set out an existing encumbrance, and at the time the loss occurs the en- 
cumbrance is still existent, the contract of insurance will be held void.” See also: 
Auto Ins. Co. v. Van Buskirk, 115 Ohio St. 598, 155 N.E. 186 (1927); Nat’l 
Fire Ins. Co. of Hartford v. Collinsworth, 288 Ky. 398, 156 S.W.2d 157 (1941); 
Harvey v. Pawtucket Mutual Fire Ins. Co., 250 Mass. 164, 145 N.E. 35 (1924); 
Day v. Nat. Fire Ins. Co., 216 Mo. App. 279, 264 S.W. 467 (1924); Bank v. Ins. 
Co., 223 N.C. 390, 26 S.E.2d 862 (1943); Jeffords v. Tokio Marine & Fire Ins. Co., 
123 8.C. 467, 117 S.E. 79 (1923); Ledvinka v. Home Ins. Co., 1389 Md. 434, 
115 Atl. 596 (1921). 

13 See Note 16 A.L.R.2d 736 at 750 (1951). 
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is suspended only while the encumbrance is in force and effect." If the 
loss occurs while the property is encumbered, the loss is not insured, 
but if the debt is discharged before the loss, the insurer must pay. 


CoNCLUSION 

From the foregoing discussion it is readily seen that two duties are 
involved. (1) in the instance of representations that the property is 
not encumbered the duty is on the insurer to inquire after the truth of 
the fact, and (2) where there exists a policy provision that encum- 
bered property is not within the insurance coverage, the duty is on 
the insured to disclose any encumbrances. In the Emmco case both 
situations were present and, consequently, both duties existed. Does 
it follow that, because the insurer fails to execute its obligation to in- 
quire, the insured should be relieved from his duty to disclose? This 
point the majority seems not to have appreciated, or if they did 
appreciate it, their feelings as to policy considerations against allow- 
ing the insurer to escape liability led them to a failure to adequately 
discuss the point. They apparently assumed that once the insurer was 
estopped in respect to a representation from setting up an existing 
mortgage, the mortgage is to be treated as if completely non-existent 
for all provisions of the policy. 

The better rule would seem to be that which is set down by the 
dissent and by the Florida court, that the policy provision against 
encumbrances clearly relates to the extent of the coverage at the time 
of execution and delivery of the policy or thereafter. Perhaps the 
majority reached their conclusion as a result of policy considerations. 
However, it would seem that the dissenting judges have the better 
view when they insist that a rule of law established by a line of cases 
such as the Moe case and the cases which follow it should be abolished 


by the legislature and not by the court."® 
Jerry W. Morrison 


PROCEDURE—METHODS AND PITFALLS INVOLVED IN 
SERVING TWO-YEAR NOTICE ON NONRESIDENT DE- 
FENDANTS—NULLIFICATION THROUGH ADJUDICATION. 

As a condition precedent to suing a nonresident motorist involved 
in an auto accident occurring in Wisconsin, the plaintiff must give 
notice to the defendant within two years after the accident as re- 


4 Bridgewater v. General Exch. Ins. Corp., 234 Mo. App. 335, 131 8.W.2d 
220 (1939); Cottingham v. Insurance Co., 168 N.C. 259, 84 S.E. 274 (1915); 
Barefoot v. Insurance Co., 204 N.C. 301, 168 S.E. 206 (1933). See also 16 A.L.R.2d 
736 at 752 (1951). 

% Another remedy worth noting is reformation, although not applicable here 
because the necessary intention and mutual mistake cannot be shown. But see 
Fountain v. Importers & Exporters Insurance Co., 214 Wis. 556, 252 N.W. 569 
(1934), where this remedy was allowed. 

16 See Emmco Ins. Co. v. Palatine Ins. Co., 263 Wis. 558, 574, 58 N.W.2d 525, 
533 (1953) (dissenting opinion). 
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quired by sec. 330.19(5).! Also the action must be brought within 
six years of the origin of the cause of action.? If the action is started 
within two years, the nonresident is thereby given notice of the 
commencement of the action, and additional notice need not be given.* 

Sec. 330.19(5) says that ‘Such notice shall be given in the manner 
required for the service of summons in courts of record.’’ The notice 
must be proper in content and in the manner in which it is given. 
Assuming the notice is proper in content,‘ our question here is: What 
is the correct manner for giving the notice? 

Three possible ways to give notice are here considered. They are 
(1) delivery of notice through the commissioner of motor vehicles, 
(2) delivery of notice by personal service on the nonresident, and (3) 
delivery of notice by publication and mail. 


Service of Notice Through the Commissioner of Motor Vehicles 
Sec. 85.05(3) of the 1951 Wisconsin Statutes provided: 


The use and operation by a nonresident of a motor vehicle 
over the highways of Wisconsin shall be deemed an irrevocable 
appointment . . . of the commissioner of the motor vehicle depart- 
ment to be his true and lawful attorney upon whom may be 
served all legal processes in any action or proceeding against 
him. . . . The commissioner as such attorney shall upon being 
served with such process forthwith mail by registered mail a copy 
of the papers served to such nonresident. . 


This statute seemed to offer a means of giving notice as required 
by sec. 330.19(5). But in 1954 the Oldenberg case,® decided under the 
1951 statute, held that where the plaintiff gave the commissioner 
notice of the claim one day before the two year period had run, and 
the nonresident defendant did not get actual notice until after the two 
year period had run, the notice was void. Although there was pro- 


1 Wis. Start. § 330.19(5) (1953). “No action to recover damages for an injury 
to the person shall be maintained unless, within 2 years after the happening 
of the event causing such damages, notice in writing, signed by the party damaged, 
his agent or attorney, shall be served upon the person or corporation b whom 
it is claimed such damage was caused. . . . Such notice shall be given in the man- 
ner required for the service of summons in courts of record.” 

2 * Wis. Strat. § 330.19 (1953). ‘“Within six years: 





«6 An action to recover damages for an injury to property, real or personal, 
or for an injury to the person, character or rights of ano er, not es on 
contract, except in case where a different period is expressly prescrib 

3 Martin v. Lindner, 258 Wis. 29, 44 N.W.2d 558 (1950). Wis. Srar. § $30. 19(5) 
(1953) reads in part: “When an action shall be brought and a complaint actually 
served within two years after the happening of the event causing such damages, 
the notice herein provided for need not be served.” 

4See Comment The Two Year Notice Statute—Its Scope and Application 1952 
Wis. L. Rev. 105. 

5 Wis. Strat. § 85.05(3) (1951). Sec. 85.05(3) was changed in 1953, yet the 
changes do not materially affect the question considered here. As of October 1, 
1954, there had been no case construing this section of the 1953 statute. 

6 Oldenberg v. Hartford Accident & Indemnity Co., 266 Wis. 68, 62 N.W.2d 


574 (1954). 
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cedural compliance with sec. 85.05(3), the notice was invalid, for 
the court said that sec. 85.05(3) was an appointment of the com- 
missioner as agent for the nonresident only for the service of legal 
process, and was limited to that particular function—and notice in 
Wisconsin is not legal process.” It may be inferred from the language 
of the court that even had the nonresident defendant received actual 
notice by mail from the commissioner within the two year period, 
such notice would have been invalid. 


Personal Service On the Nonresident 


Trapino v. Trapino® held that valid personal service of notice could 
be made outside the state. Written notice of a claim for injury was 
served personally within two years upon the defendants by a deputy 
sheriff of the nonresident’s state. The statutes did not specifically 
authorize personal service of process in an action to recover a per- 
sonal judgment against a nonresident defendant. The applicable 
statutes were sec. 262.12 (1951) which said: ‘““‘When the summons 
cannot with due diligence be served within the state, the service of 
the summons may be made without the state... ,’’”® and sec. 262.13(1) 
(1951) which referred to “ . . . defendant who has been served with 
summons... personally without the state pursuant to section 262.12 

. 210 The court said that service personally by the nonresident 
sheriff on the nonresident defendant within two years “constituted 
sufficient compliance with sec. 330.19(5), Stats., to entitle plaintiff 
to maintain the action.’ The only authority cited in the Trapino 
case was Budke v. Holvick!* which deals only with the problem of 
substantial compliance with sec. 330.19(5) in regard to the content 





7 See note 6 supra; Tarczynski v. Chicago, M., St. P. & P. R. Co., 261 Wis. 
149, 52 N.W.2d 396 (1952); Sorenson v. Stowers, 251 Wis. 398, 29 N.W.2d 512 


(1947). 
8 260 Wis. 137, 50 N.W.2d 467 (1951). 
* Wis. Srat. § 262.12 (1951). “‘. . . or by publication upon a defendant when 


it appears from the verified complaint that he is a necessary or proper party to 
an action or special proceeding as provided in section 262.13, in any of the fol- 
lowing cases: 

“(1) When such defendant is a nonresident of this state or his residence is 
unknown, or is a foreign corporation, and the defendant has property within the 
state, or the cause of action arose therein, and the court has jurisdiction of the 
subject of the action whether the action be founded on contract or tort.” 

10 Wis. Stat. § 262.13(1) (1951). See also Wis. Strat. § 262.08 (1951): “Service 
on individuals. The summons and the accompanying complaint or notice afore- 
said shall be served by delivering a copy thereof as follows: . . . (4) In all other 
cases to the defendant personally; or, if not found, by leaving a copy thereof at 
his usual place of abode in presence of someone of the family of suitable age and 
discretion, who shall be informed of the contents thereof.” 

1 Trapino v. Trapino, 260 Wis. 137, 140, 50 N.W.2d 467, 469 (1951). 

2 Budke v. Holvick, 255 Wis. 293, 38 N.W.2d 479 (1949). Where plaintiff did 
not manually sign the notice statement but where his name was typed in the 
notice, there was substantial compliance with the terms of a statute requiring 
notice. Budke also was a case involving service of notice on a resident, thus is 
weak authority for method of service on a nonresident. 
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of the notice. We may infer that by relying on a case emphasizing 
substantial compliance, the court may be using in the Trapino case 
a doctrine of substantial compliance with sec. 330.19(5). 

The statutes have been changed since the Trapino case. Sec. 
262.13(4) now reads: 


In the cases specified in ss. 262.08(4), 262.09(12) or 262.12 
the plaintiff may, at his option and in lieu of service by publica- 
tion, cause to be delivered to any defendant personally without 
the state . . . a copy of the summons and verified complaint or 
notice of object of action as the case may require, which delivery 
shall have the same effect as a completed publication and 
mailing.!* 


Sec. 262.08(4) refers only to residents,’ sec. 262.09(12) refers to 
corporations,' and sec. 262.12(4) provides that publication or service 
outside of the state is permitted when “. . . property within this 
state .. . has been attached ... .’’* 

The statutes clearly do not now authorize service of summons 
personally upon a nonresident defendant in an auto accident in Wis- 
consin unless the defendant has property within the state which has 
been attached. This is not the usual situation with a nonresident 
defendant. Thus under the present statute, it may be difficult for the 
court to extend the Trapino principle of substantial compliance and 
hold that personal service of notice on the nonresident is valid. 

Even if the court should hold this method of service of notice valid, 
personal service of notice upon the nonresident is invalid if not ac- 
tually received by the defendant within the two year period.” In 
Martin v. Lindner’® plaintiff delivered, within two years, a complaint 
to the sheriff for service on a defendant who was temporarily out of 
the state. The sheriff was unable to locate the defendant within the 
two year period, and delivered actual notice to defendant two months 
after the two year period had run. The case held that if actual service 
of process was attempted and was received by nonresident defendant 
later than two years from the origin of the cause of action because 





18 Wis. Stat. § 262.13(4) (1953). 

4 Wis. Stat. § 262.08(4) (1953). 

% Wis. Stat. § 262.09(12) (1953). 

16 Wis. Stat. § 262.12(4) (1953). 

17 Contra® Sorenson v. Stowers, 251 Wis. 398, 401, 29 N.W.2d 512, 513 (1947); 
“In the cases of Wuchter v. Pizzutti, 276 U.S. 13, 48 Sup. Ct. 259, 72 L. Ed. 446 
(1927), . . . and cases there cited, it is held the well-established rule is that actual 


notice to a nonresident defendant in automobile damage actions is not essential 
to due process. The general trend of authorities is to sustain the validity of service 
of process if the statutory provisions in themselves indicate there is a reasonable 
probability that if the statute is complied with defendant will receive actual 
service.” 

18 258 Wis. 29, 44 N.W.2d 558 (1950). 
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the defendant left the state and left no forwarding address, notice 
was insufficient to comply with sec. 330.19(5).!9 

Personal service of notice has not been tested in court under the 
present statute, and its validity may be subject to some doubt. To 
be valid at all it must, however, be actually received by the defendant 
before the two year period has run. 


Notice by Publication and Mail 


The same statutory provisions of sec. 262.13(4) that apply to 
personal service of process apply to publication and mail. Sec. 
262.13(2)*° provides that: 

Service of the summons by publication shall consist of its 
publication in a newspaper, published in this state, likely to give 
notice to the defendant once a week for 3 weeks, and in case the 
defendant’s post-office is known or can with reasonable diligence 
be ascertained, by mailing him a copy of the summons and com- 
plaint, or a notice of the object of the action, as the case may require. 
The mailing may be omitted if the post-office address cannot be 
ascertained with reasonable diligence. 


(Emphasis ours.) Sec. 262.13(4) does not authorize service of sum- 
mons upon a nonresident defendant in an auto accident in Wis- 
consin.#4 Thus, notice by publication is probably invalid. 

There are several factors the court may consider in determining 
the validity of notice by publication and mail. (1) The Trapino case 
lays down the doctrine of substantial compliance, for there a summons 
could not have been served in the manner in which valid notice was 
given. Therefore, the court may hold that notice by publication and 
mail is valid although service of summons could not be made in this 
manner in an auto accident case. (2) The validity of notice by pub- 
lication and mail may depend upon the probability of the defendant 
receiving actual notice under such a statute.”* The publication itself 
within Wisconsin will clearly not afford a “reasonable probability”’ 
of adequate notice to the nonresident. Nor will the letter, for the 
letter need not be registered, nor does it have to be sent if the post- 
office address cannot with reasonable diligence be ascertained.” (3) 
The validity of such notice may depend upon the receipt of actual 

19 Martin v. Lindner, 258 Wis. 29, 44 N.W.2d 558 (1950), also held that the 
absence of defendant from the state did not dispense with the required service 
of notice or complaint under sec. 269.38, dispensing with service of notice and other 
papers when a “party’s” residence and post office are not known and he has 
designated no place for service of papers on him. This was because “party” as 
weed in sec. 269.38 means one who become a —_ in pending litigation. Also 
sec. 269.38 applies only when a party’s residence and post office are not known. 

20 Wis. Star. § 262.13(2) (1953). 


1 Wis. Stat. § 262.13(4) (1953). 


2 See note 17 supra. ’ 
23 The statute was amended in 1953 and we have no decision under it on this 


precise point. See note 20 supra. 
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notice by the nonresident within the two year period. This may be 
easily accomplished by the use of registered mail with return receipt 
requested, for if actual notice is not received the attorney will know 
of this fact from the receipt. (4) The provision of sec. 262.13(2) (1953) 
providing, “ ... or a notice of the object of the action . . . ,”** may 
indicate that the legislature meant to specifically approve the giving 
of notice in that manner. 

Under the present law it is an open question whether notice by 
publication and mail is valid notice under sec. 330.19(5). 


Summary 


Service of notice probably is invalid if given through the com- 
missioner of motor vehicles pursuant to sec. 85.05(6) even if actual 
notice is received within the two year period. Notice given by publi- 
cation and mailed pursuant to sec. 262.13(4) is highly risky, even if 
actual notice is received before the two year period has run. Personal 
service of notice upon the nonresident is probably valid, but is as 
yet undecided under the present law. At best it can be valid only 
if the nonresident receives actual notice before the two year period 
has run.” 

The method of giving notice to the nonresident defendant which 
is most probably valid is by personal service. This method is subject 
to both limitations and possible doubt under the present law. If the 
Trapino doctrine is held not to pertain under the present law, then 
Wisconsin plaintiffs have only two years in which to sue a nonresident 
defendant in an auto accident occurring in Wisconsin. It would be 
grossly unfair to so penalize a Wisconsin plaintiff whose action is 
against a nonresident defendant. 

As the statutes now stand, they are misleading and a trap for all 
but the wary. Few will realize that, although the commissioner is 
deemed to be the agent of the nonresident for the receipt of process, 
he is agent for that purpose only. This is especially true in the light 
of sec. 330.19(5) requiring such notice to be given in the manner 
of a service of summons in courts of record. Likewise misleading is 
the Trapino doctrine. The statutes do not even authorize personal 
service of summons in courts of record, yet personal service of notice 





* Wis. Stat. § 262.13(2) (1953). 

*% Wis. Strat. § 330.19(5) was enlarged in 1953 to read: 

“Tt is declared that the purpose of this statute is to prevent the prosecution of 
claims after the investigation of the facts upon which they are based shall have 
become difficult and not notice which advises the person to whom it is addressed 
of the principal facts upon which the claim is based shall be deemed insufficient 
if it substantially meets the requirement hereof.’”’ Wis. Laws 1953, c. 444. This 


may refer to the content of the manner of service of notice. It may be a legisla- 
tive pronouncement of the Trapino doctrine. It may revive the Sorenson 
holding; see note 17 supra. But does it change the Oldenberg rule? 
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is held valid in the Trapino case, thus allowing use of the six year 
statute of limitations. 

As a matter of policy, it would seem that the citizens of Wisconsin 
should have the same rights against nonresident defendants as they 
have against resident defendants. As a matter of logic, it would seem 
that the commissioner, who is the authorized agent to receive and 
forward process, should also ¥e the authorized agent to receive and 
forward notice. As a matter of convenience the plaintiff should be 
authorized to give notice by registered mail, return receipt requested. 


Recommendations 


There are several possible methods of clarification of the notice 
statutes: 

(1) Amend sec. 85.05(3) to read that the commissioner of motor 
vehicles is also deemed the agent of the nonresident motorist for the 
purpose of receiving and forwarding notice of claims. Receipt and 
forwarding of notice to the nonresident by registered mail, return 
receipt requested, to be deemed receipt by the nonresident.”* 

(2) Amend sec. 330.19(5) to read that notice of claims against non- 
resident motorists shall be sent by plaintiff to defendant by registered 
mail, return receipt requested.?’ 

EpwarpD GRUTZNER 





% The way is open for the legislature to validate such notice. The Oldenberg 
case so indicates. 266 Wis. 68, 71, 62 N.W.2d 574, 575 (1954). 

“No doubt, in prescribing that such notice must be given by the plaintiff in 
order to allow him to take full advantage of the six-year statute of limitations... 
[§ 330.19(5), Stars.], the legislature could set any terms it liked concerning what 
should constitute satisfactory notice.” 

The court also said, however, that if the Commissioner of Motor Vehicles of 
Wisconsin were to be appointed the agent of the nonresident for the purpose of 
receiving and forwarding such notice of an auto accident occurring in Wisconsin, 
the nonresident would be thereby deprived of the equal protection of the laws 

uaranteed him by sec. 2, art. IV, and the Fourteenth Amendment of the U.S. 

onstitution. This part of the holding is extremely doubtful. This court said in 
Bode v. Flynn, 213 Wis. 509, 514, 252 N.W. 284, 286 (1934), quoting from 
Canadian Northern RR. Co. v. Eggen, 252 U.S. 553 (1920): “From very early 
in our history, requirements have been imposed upon . . . nonresidents in many, 
perhaps in all, of the states as a condition of resorting to their courts, which have 
not been imposed upon resident citizens.” See also Blake v. McClung, 172 U.S. 
239, 248 (1898). 

27 § 4222 Stats. (1898) said that ‘Such notice shall be given in the manner 
required for the service of summons in courts of record.’”’ Under this statute 
“|. . considerable correspondence . . . concerning the injury . . . netice of the 
injury .. . full investigation . . . denial of liability . . . and refusal to pay...” 
where the action was not brought for four years after the accident, was not ade- 
quate notice, nor waiver of notice. Smith v. Chicago M. & St. P. Ry. Co., 124 
Wis. 120, 102 N.W. 336 (1905). If, however, the statutory provisions require 
notice by mail, it is not essential to due process that the defendant receive actual 
notice if such notice has been mailed as required; notice by mail, whether regis- 
tered, or regular, being valid. Sorenson v. Stowers, 251 Wis. 398, 29 N.W.2d 
512 (1947), which was decided under Wis. Star. § 85.05(3) (1947) requiring plain- 
tiff to send notice by mail to the nonresident motorist after service of process on 
him. See also cases cited in Sorenson at 401, Wuchter v. Pizzutti, note 19 supra, 
and Hess v. Pawlowski, 274 U.S. 352 (1927). 
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RICE V. SIOUX CITY MEMORIAL PARK CEMETERY— 
CONSTITUTIONAL LAW—RESTRICTIVE COVENANTS AS 
DEFENSE—STATE AS A NEUTRAL PARTY. The Rice case! 
involved the question of whether the defendant cemetery association 
could stand on a discriminatory restrictive covenant as a defense in 
an action for damages by the plaintiff for the cemetery’s refusal to 
allow plaintiff to inter her husband’s body, where plaintiff had pur- 
chased three lots for such purpose and the sales contract contained 
a restrictive clause limiting burial to Caucasians. The lowa Supreme 
Court held that allowing the defendant to stand on the restrictive 
covenant is not an exertion of governmental power directly to aid 
discrimination where the state, as here, remains neutral.? This de- 
cision was affirmed per curiam by an equally divided United States 
Supreme Court.* 
Case History 

In the Rice case,‘ the plaintiff’s husband, who was part Winnebago 
Indian, was killed in action while with the United States Army in 
Korea. To provide a burial spot for her husband, the plaintiff, a 
Caucasian, entered into a written contract for the purchase of the 
burial lot with the defendant corporation. Defendant was unaware of 
the lineage of the plaintiff’s husband until the grave-side services 
were already in progress. At this point, with the husband’s body 
ready to be lowered into the grave, the defendant refused to allow 
interment on the grounds that the deceased was a non-Caucasian 
and that the contract of sale expressly forbade the interment of all 
non-Caucasians. Plaintiff brought suit to recover damages. She 
alleged that to allow the defendant to stand on the terms of the con- 
tract as a defense would be state action; that such state action would 
be enforcing a racially restrictive covenant; that the restrictive 
covenant violated the United Nations Charter and was contrary to 
public policy; and that the contract should be reformed to strike out 
the restrictive clause, thus allowing the plaintiff to sue on the breach 
by the defendant. 

Background 


The background of the earlier restrictive covenant cases which 
formed the basis of the plaintiff’s contentions can be briefly stated. 
As early as 1883, in Civil Rights Cases’ the Supreme Court intimated 





1245 Iowa 147, 60 N.W.2d 110 (1953). 
2 Ibid. 

* 347 U.S. 942 (1954). 

* 245 Iowa 147, 60 N.W.2d 110 (1953). 
5109 U.S. 3 (1883). 
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that if the discriminatory individual contracts were “sanctioned in 
some way by the State . . . or protected . . . by some shield of .. . 
State authority,’’® the Fourteenth Amendment would be violated. 
In this same case, Justice Harlan, dissenting from the result, stated, 
“The supreme law of the land has decreed that no authority shall be 
exercised in this country upon the basis of discrimination, in respect 
of civil rights, against freemen and citizens because of their race, 
color or previous condition of servitude.®*”’ 

In Buchanan v. Warley,’ the plaintiff petitioned for specific per- 
formance of a contract for the sale of land and the defendant vendee 
set up the defense that he was colored and his purchase of the land 
would violate a city ordinance making it illegal for any colored person 
to own or occupy a house in a block where a majority of the residents 
were white. The Court said the ordinance was a violation of the due 
process clause of the Fourteenth Amendment as an interference with 

“the civil right of a white person to dispose of his property if he saw 
fit to do so to a person of color. . . .’* 

In Shelley v. Kraemer,® Shelley, a Negro, purchased a lot from one 
of the signers of a restrictive agreement without knowledge of the 
restriction. The remaining parties to the agreement brought a suit in 
equity to restrain Shelley’s occupancy and to divest him of his title. 
The Supreme Court stated that restrictive agreements standing alone 
are not violative. As long as their purposes are enforced voluntarily, 
it is clear there has been no action by the State and the provisions of 
the Amendment have not been violated. But the Court made it clear 
that where the agreements are secured only by judicial enforcement 
by the state courts, this amounts to state action within the meaning 
of the Fourteenth Amendment.'° The Shelley rule that acts of in- 
dividuals were not state action and that the restriction itself was not 
void as a matter of law but unenforceable through state action was 
followed in several later cases.'! 

In Hurd v. Hodge, the Court dealt with a District of Columbia 
restriction similar to that in the Shelley case. One of the parties to the 
agreement had attempted to sell to a Negro and the remaining parties 
brought suit for an injunction prohibiting such sale and enforcing the 


6 Td, ot 17. 
Jd, at 62. 
7 245 u = 60 (1917). 

8 Td. at 

* 334 U. 3 . (1948). 

10 Td, at 1 

1 Collins 7 Hardyman, 341 U.S. 651 (1951); Railroad Trainmen v. Howard, 
343 U.S. 768 (1952); See United States v. Williams, 341 U.S. 58, 92 (1950) (Doug- 
las’ dissenting opinion). 

12 334 U.S. 24 (1948). 














342 WISCONSIN LAW REVIEW [Vol. 1955 


agreement. Chief Justice Vinson, writing for the majority, stated 
“It is not consistent with the public policy of the United States to 
permit federal courts . . . to exercise general equitable powers to 
compel action denied the state courts where such state action has 
been held to be violative of the guaranty of the equal protection of 
the laws.’’!* 

Barrows v. Jackson posed the question of what recourse, if any, 
the signers of a restrictive covenant had against a co-signer who 
breached the agreement. In refusing the petitioners’ claims for dam- 
ages, the Court felt that such a recourse to damages for a violation of 
the restriction would result in no one selling to non-Caucasians or 
selling at a higher price and that such action would be a violation of 
the equal protection clause. 

This Court will not permit or require California to coerce respond- 

ent to respond in damages for failure to observe a restrictive cov- 

enant that this Court would deny California the right to enforce 
in equity, . . . or that this Court would deny California the right 

to incorporate in a statute, .. . or that could not be enforced in a 

federal jurisdiction because such covenant would be contrary to 

public policy.® 

State action within the definition of the Fourteenth Amendment 
has been held to include acts of state legislatures,!* executives,!” and 
judicial departments,'* as well as those of its administrative agencies’® 
and political subdivisions.” Recent cases have held that such en- 
forcement need not be enforcement of law made by the legislature or 
its formal agencies but may be enforcement of custom and common 
law,”! leaving open the contention made by plaintiff that enforcing 
the common law defense of initial breach in contract is state action 
contrary to the Fourteenth Amendment. 


Iowa Court Ruling 


Upon appeal, the Iowa Supreme Court recognized, but distin- 
guished, these precedents, stating “all of the previous decisions may be 


13 Jd. at 35. 

14 346 U.S. 249 (1953). 

16 Jd, at 258. The Court used Shelley v. Kraemer, 334 U.S. 1 (1948); Buchanan 
v. Warley, 245 U.S. 60 (1917); and Hurd v. Hodge, 334 U.S. 24 (1948) as author- 
ities. 

16 a v. Herndon, 273 U.S. 536 (1927); Buchanan v. Warley, 245 U.S. 60 
1917). 

17 Ex parte Virginia, 100 U.S. 339 (1879). 

( 18 , ges v. California, 314 U.S. 252 (1941); Cantwell v. Conn., 310 U.S. 296 
1940). 

19 Home a & Telegraph Co. v. Los Angeles, 227 U.S. 278 (1913). 

20 Hague v. C.1.0., 307 U.S. 496 (1938); Lovell v. Griffin, 303 U.S. 444 (1938). 





21 A F.L. v. Swing, 312 U.S. 321 (1940); Cantwell v. Conn., 310 U.S. 296 
(1940); Bridges v. California, 314 U.S. 252 (1941). 
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distinguished from our present case in that they disclose the exertion 
of governmental power directly to aid in discrimination, or other 
deprivation of right. Certainly, that factor is not presented here 
where the state has maintained neutrality.’”’ (Italics by the court.)?? 
Thus the Iowa Supreme Court held that the action of the lower court 
was not direct state action and that the “defendants cannot be held 
to answer in damages for its contractual provisions under the equal 
protection clauses of either Federal or State constitutions.’’?* The 
court would not extend the Shelley rule to “bar the recognition of 
such clauses in contracts between private parties. . . .’”? where “no 
active aid is given their enforcement.’’* The United States Supreme 
Court granted certiorari* and affirmed the Iowa ruling by an equally 
divided Court.”6 

The case in question did not present the best situation to the 
United States Supreme Court upon which the Shelley?” and Hurd* 
rules could be extended to throw out a defense based on a restrictive 
covenant. 

The Iowa Court was troubled with the distinction between private 
or fraternal and public cemeteries. Iowa Statutes regulating ceme- 
teries did not mention any prohibition of discrimination at the 
time this suit was first brought.2® But subsequent to institution 
of this suit and prior to its reaching the Iowa Supreme Court, the 
Iowa Legislature added a new chapter to their code, 566A, de- 
claring such racially discriminatory restrictions to be contrary 
to public policy and thus null and void.*® The new chapter ex- 
empted cemeteries managed by “churches or religious or established 
fraternal societies . . .’*' but specifically did not affect pending 
litigation.*2 The Iowa Supreme Court apparently assumed this 
additional chapter created new rights which did not exist under 
common law or the general coverage of the Civil Rights Statute prior 
to this enactment. 





22 Rice v. Sioux City Memorial Park Cemetery, Inc., 245 Iowa 147, —, 60 
N.W.2d 110, 115 (1953). The Iowa Report is not presently available. 

33 Jd. at —, 60 N.W.2d at 116. 

4 Td. at —, 60 N.W.2d at 115. 

% 347 U.S. 942 (1954). 

% 348 U.S. 880 (1954). 

7 Shelley v. Kraemer, 334 U.S. 1 (1948). 

8 Hurd v. Hodge, 334 U.S. 24 (1948). 

29 Towa Cope, c. 566 (1950). 

3° Towa Laws 1953, c. 84.8. 

31 Towa Laws 1953, c. 84.1. 

32 Towa Laws 1953, c. 84.12. 

33 Rice v. Sioux City Memorial Park Cemetery, Inc., 245 Iowa 147, —, 60 
N.W.2d 110, 116 (1953). 
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But even so, if the body had already been lowered into the grave 
in this case and the cemetery had attempted suit to remove it or had 
sued for damages, even this court admitted that “the State would 
have had to deny defendants aid in restraining her, nor could it have 
helped in punishing her for violating that agreement.’’* 


Conclusion 


The distinction drawn in the Rice case that allowance of a restrictive 
covenant as a defense is merely indirect state action—and hence not 
prohibited “state action”? within the equal protection clause of the 
Fourteenth Amendment—may well prove impossible to administer 
in future cases. 

Take this hypothetical example: Vendor contracts to convey real 
estate to a white vendee with non-Caucasian blood. Contract to 
convey and deed both contain a restrictive clause limiting ownership 
and occupancy to Caucasians. Vendee enters possession and tenders 
first installment or total payment. Subsequent to tender but prior to 
delivery of deed, vendor learns of vendee’s lineage and refuses to 
convey. If vendor brings suit for strict foreclosure or quiet title, 
direct affirmative state aid must be denied him even under the rule 
of the Rice case. If vendee brings a specific performance action, all 
the aspects of a valid cause of action are present, but the Rice rule 
would allow the restrictive covenant to act as a defense. Thus, 
applying the rules of Shelley v. Kraemer,* Hurd v. Hodge,* and Rice v. 
Sioux City Memorial Park Cemetery,” to this set of facts, the vendor 

has title but cannot regain possession and the vendee has possession 
but no means of obtaining title. If presented with this set of facts, it 
is doubtful if the United States Supreme Court would continue to 
allow a restrictive covenant to be a defense to the vendee’s suit. The 
state could no longer remain neutral.** 

JoserH C. KucrrEK 





% Jd, at —, 60 N.W.2d at 117. 

3% 334 U.S. 1 (1948). 

% 334 U.S. 24 (1948). 

37 245 Iowa 147, 60 N.W.2d 110 (1953). 

%8 For other discussions of the restrictive covenant problem, see: Lathrop, 
The Racial Covenant Cases, 1948 Wis. L. Rev. 508; Ming, Racial Restrictions and 
the Fourteenth Amendment: The Restrictive Covenant Cases, 16 U. Cut. L. Rev. 
203 (1949); Notes, 37 Cauir. L. Rev. 493 (1949); 48 Cox. L. Rev. 1241 (1948); 
9 La. L. Rev. 394 (1949). 
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